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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper on draft guidelines on complex debt instruments and structured deposits, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type < ESMA_QUESTION_COMPLEX_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_COMPLEXPRODUCTS_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_COMPLEXPRODUCTS_XXXX_REPLYFORM or 
ESMA_COMPLEXPRODUCTS_XXXX_ANNEX1

Deadline
Responses must reach us by 15 June 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



Introduction
Please make your introductory comments below, if any:
< ESMA_COMMENT_COMPLEX_1>
ASSOSIM[footnoteRef:2] welcomes the opportunity to comment on the ESMA “Consultation on draft guidelines on complex debt instruments and structured deposits” and is pleased to provide the following remarks. [2:  ASSOSIM (Associazione Italiana Intermediari Mobiliari) is the Italian Association of Financial Intermediaries, which represents the majority of financial intermediaries acting in the Italian Markets. ASSOSIM has nearly 80 members represented by banks, investment firms, branches of foreign brokerage houses, active in the investment services industry, mostly in primary and secondary markets of equities, bonds and derivatives, for some 82% of the Italian total trading volume.] 


Firstly, we note that ESMA acknowledges in paragraph 11 of the CP that the proposed criteria and resulting classification as either “complex” or “non-complex” securities or structured deposits contained in this CP should only be relevant with regard to the application of the execution-only test as outlined in Article 25(4) of MiFID II. Nevertheless, we think that the proposed classification should be consistent with the product governance framework as the latter shall take into account the nature (simple/complex) of the products in order to carry out the relevant target market analysis.

Secondly, Assosim notes that it is important that any overlap with PRIIPS and with any other European Regulation or Directive is considered by ESMA when finalizing these guidelines.

As an overarching comment, Assosim would welcome the inclusion of a non-exhaustive list of those products which ESMA believes are non-complex within the Guidelines.
< ESMA_COMMENT_COMPLEX_1>

Question 1: Do you agree with the examples of debt instruments that embed a derivative? If not, which examples do you not agree with, and why not?
<ESMA_QUESTION_COMPLEX_1>
In relation to the list of examples of debt instruments embedding a derivative and, therefore, automatically considered as “complex” set out in the CP, Assosim has particular concerns about some of the instruments included in that list and how their inclusion in the list could affect the debt products available on the secondary markets. 

Particularly concerning is the inclusion of inflation-indexed bonds in the above mentioned list. In this respect Assosim disagrees with ESMA’s view that the indexation to the inflation rate should be considered as an “embedded derivative”. These instruments are typically structured such that the coupon is a base rate multiplied by the relevant inflation rate and the final redemption amount is also multiplied by the relevant inflation rate. The redemption amount is nonetheless typically subject to a floor of 100%, which would mitigate the product complexity (avoiding that an average retail client does not understand what he/she has subscribed into and suffers a loss). 
We believe that the inflation-indexed bonds whose coupon and/or redemption amount are/is linked to inflation should be classified in the same way as the CP classifies floating rate notes in Paragraph 22(ii), since the inflation rate acts only like a variable floating rate in effect. 
Assosim does not believe that inflation as a variable is any more complex in itself than, for example, the London Interbank Offered Rate (“LIBOR”), which is a standard benchmark “easy to understand”, to use the CP’s terminology for floating-rate notes. Therefore, in our view, inflation indexed instruments should be treated as non-complex.

As regards indexed bonds we disagree with their inclusion in the category of debt instruments embedding a derivative without further analyses. By way of illustration, should the bond guarantee the repayment of the principal and offer a minimum coupon, then the indexation would make it an instrument incorporating a structure and not a derivative.
<ESMA_QUESTION_COMPLEX_1>

Question 2: Do you agree with the definition of embedded derivative proposed in the Guidelines in Annex IV? If not, why not?
<ESMA_QUESTION_COMPLEX_2>
Assosim would like to enrich the definition of “embedded derivative” in order to avoid that a mere indexation could be treated as a derivative component. Therefore, we propose to adopt the following wording: “an embedded derivative should be interpreted as meaning a component of a debt instrument causing that part of or the entire cash flows, that otherwise would result from the instrument without that component, could be modified negatively, according to one or more defined variables”. However, please refer to our considerations under Question 1 in relation to inflation-indexed bonds and indexed bonds.
Furthermore, Assosim would request that ESMA includes within the Guidelines at paragraph V.I. a non-exhaustive list of those debt instruments which ESMA believes to incorporate a derivative (as set out in Paragraph 16 of the CP). 
<ESMA_QUESTION_COMPLEX_2>

Question 3: Do you agree with the examples of debt instruments that incorporate a structure making it difficult for the client to understand the risk? If not, which examples and why not?
<ESMA_QUESTION_COMPLEX_3>
We note that the CP builds on the CESR 2009 Q&A on “MiFID complex and non-complex financial instruments for the purposes of the Directive’s appropriateness requirements” which suggests the concept of a “structure making it difficult to understand the risk”, for all types of instruments, including money-market instruments. 
Assosim shares the view that this concept will improve investor protection. 
We also understand that the examples, provided by ESMA in this CP, of debt instruments that incorporate a structure making it difficult for the client to understand the risk, only aim to address the aspect of the complexity of debt securities, and not their risk.
To this regard, we have particular concerns about the inclusion of the following instruments within the list of examples:

Asset backed securities 

Assosim believes that asset backed securities (ABS) share many of their features with covered bonds, which are included in the non-complex bucket under Paragraph 22 of this CP. 
Both covered bonds and many securitisation structures serve a similar economic purpose in providing funding for bank lending. 
However, the treatment provided for covered bonds, without corresponding treatment for certain securitisation structures which are structurally very similar and serve a similar economic purpose, results in a more favourable regime for those jurisdictions in which covered bonds are widely used as asset financing technique compared with those jurisdictions where traditional asset securitisation is more common and is not consistent with the general policy objective of achieving a “level playing field”. 

For these reasons, Assosim submits that ABS should not be categorised as automatically complex, because such classification should mainly depend on their standardization level and information availability about the underlying assets. 

We would suggest rewording V.II.14(a) to exclude covered bonds and securitisation transactions satisfying the aforementioned features.
<ESMA_QUESTION_COMPLEX_3>

Question 4: Do you agree with the definition of a structure making it difficult for the client to understand the risk included in the Guidelines in Annex IV? If not, why not?
<ESMA_QUESTION_COMPLEX_4>
We agree with the proposed definition.
Furthermore, we would request that ESMA includes within the Guidelines at paragraph V a non-exhaustive list of those debt instruments which ESMA believes do not incorporate a structure making it difficult for the client to understand the risk (as set out in Paragraph 22 of the CP).
<ESMA_QUESTION_COMPLEX_4>

Question 5: Do you agree with the definition of a structure making it difficult for the client to understand the risk of return of structured deposits and with the relevant examples proposed? If not, why not?
<ESMA_QUESTION_COMPLEX_5>
Yes, we agree.
<ESMA_QUESTION_COMPLEX_5>

Question 6: Do you agree with the definition of a structure making it difficult for the client to understand the cost of exiting a structured deposit before term and with the relevant examples proposed? If not, why not?
<ESMA_QUESTION_COMPLEX_6>
Yes, we agree.
<ESMA_QUESTION_COMPLEX_6>

Question 7: Please provide any specific evidence or data that would further inform the analysis of the likely cost and benefit impacts of the guidelines. 
<ESMA_QUESTION_COMPLEX_7>
We believe that the CP could have a significant impact on the European retail markets considering its interaction with the product governance regime. 
It is worth noting that the impact of the Guidelines on the Italian industry should be assessed also in light of the communication recently issued by Consob with respect to the distribution of complex products to retail clients. To this regard, there might be the risk of inconsistency between the two regimes even if their scopes are different. 

As set out above, we would recommend that ESMA:

· Clarifies the degree of interaction between the (i) complexity of the product and (ii) the granularity of the target market identification obligations (as set out under Article 16(3) MiFID II); 

· In relation to specific categories of debt instruments, reconsiders and clarifies the classification, in particular, of asset backed securities and inflation-indexed instruments.
<ESMA_QUESTION_COMPLEX_7>
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