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Responding to this paper  

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed 

in the ESMA Consultation Paper on draft guidelines on complex debt instruments and structured deposits, 

published on the ESMA website. 

 

Instructions 

Please note that, in order to facilitate the analysis of the large number of responses expected, you are 

requested to use this file to send your response to ESMA so as to allow us to process it properly. There-

fore, ESMA will only be able to consider responses which follow the instructions described below: 

 use this form and send your responses in Word format (pdf documents will not be considered ex-

cept for annexes); 

 do not remove the tags of type < ESMA_QUESTION_COMPLEX_1> - i.e. the response to one 

question has to be framed by the 2 tags corresponding to the question; and 

 if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR 

TEXT HERE” between the tags. 

Responses are most helpful: 

 if they respond to the question stated; 

 contain a clear rationale, including on any related costs and benefits; and 

 describe any alternatives that ESMA should consider 

 

Naming protocol 

In order to facilitate the handling of stakeholders responses please save your document using the follow-

ing format: 

ESMA_COMPLEXPRODUCTS_NAMEOFCOMPANY_NAMEOFDOCUMENT. 

E.g. if the respondent were XXXX, the name of the reply form would be: 

ESMA_COMPLEXPRODUCTS_XXXX_REPLYFORM or  

ESMA_COMPLEXPRODUCTS_XXXX_ANNEX1 

 

Deadline 

Responses must reach us by 15 June 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your in-

put/Consultations’.  

 

 

Date: 24 March 2015 

http://www.esma.europa.eu/
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Publication of responses 

All contributions received will be published following the end of the consultation period, unless otherwise 

requested. Please clearly indicate by ticking the appropriate checkbox in the website submission 

form if you do not wish your contribution to be publicly disclosed. A standard confidentiality 

statement in an email message will not be treated as a request for non-disclosure. Note also that a 

confidential response may be requested from us in accordance with ESMA’s rules on access to docu-

ments. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s 

Board of Appeal and the European Ombudsman. 

 

Data protection 

Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ 

and ‘Data protection’. 

 

  

http://www.esma.europa.eu/


 

 
 4 

Introduction 

Please make your introductory comments below, if any: 
< ESMA_COMMENT_COMPLEX_1> 

The Association for Financial Markets in Europe ("AFME")1 welcomes the opportunity to comment 
on the issues set out in the ESMA Consultation Paper on draft guidelines on complex debt instru-
ments and structured deposits (the “CP”). 
 
AFME supports the response to the CP of the Joint Associations Committee on Retail Structured 
Products (the "JAC").  This letter is to emphasise the points made in that response regarding asset-
backed securities.   
< ESMA_COMMENT_COMPLEX_1> 

                                                      
 
1
 AFME represents a broad array of European and global participants in the wholesale financial markets. Its members comprise pan-EU and 

global banks as well as key regional banks, brokers, law firms, investors and other financial market participants. We advocate stable, competi-
tive, sustainable European financial markets that support economic growth and benefit society.  AFME is the European member of the Global 

Financial Markets Association (GFMA) a global alliance with the Securities Industry and Financial Markets Association (SIFMA) in the US, and the 
Asia Securities Industry and Financial Markets Association (ASIFMA) in Asia.  AFME is registered on the EU Transparency Register, registration 
number 65110063986-76. 
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Question 1: Do you agree with the examples of debt instruments that embed a derivative? 
If not, which examples do you not agree with, and why not? 

<ESMA_QUESTION_COMPLEX_1> 

N/A 
<ESMA_QUESTION_COMPLEX_1> 
 

Question 2: Do you agree with the definition of embedded derivative proposed in the 
Guidelines in Annex IV? If not, why not? 

<ESMA_QUESTION_COMPLEX_2> 

N/A 
<ESMA_QUESTION_COMPLEX_2> 
 

Question 3: Do you agree with the examples of debt instruments that incorporate a struc-
ture making it difficult for the client to understand the risk? If not, which examples and 
why not? 

<ESMA_QUESTION_COMPLEX_3> 

Firstly, asset-backed securities (which are rarely if ever sold to retail investors) are already subject 
to detailed and extensive existing regulation under the CRR, CRA 3 and many other regulations.  The 
European Commission has sought comments from the industry to which AFME responded on 13th 
May 2015 regarding a new “overarching framework” for securitisation that will amend, make con-
sistent and consolidate the existing overlapping approach in securitisation regulation in one or 
more new instruments.   
 
Secondly, the European Commission and many other leading policymakers, regulators and central 
banks have acknowledged the need to revive and rebuild “simple transparent and standardised 
securitisation”.   
 
Thirdly asset backed securities (ABS) share many of their features with covered bonds, which are 
included in the non-complex bucket under Paragraph 22 of this CP. Both covered bonds and many 
securitisation structures serve a similar economic purpose in providing funding for bank lending. 
However, the special treatment provided for covered bonds, without corresponding treatment for 
certain securitisation structures which are structurally very similar and serve a similar economic 
purpose results in favourable treatment for those jurisdictions in which covered bonds are a widely 
used asset financing technique compared with those jurisdictions where traditional asset securitisa-
tion is more common and is not consistent with the general policy objective of achieving a “level 
playing field”.  
 
For these reasons, we submit that ABS should be treated in a similar manner to covered bonds and 
should not be categorised as automatically complex.  
 
Furthermore, we would suggest rewording V.II.14(a) to exclude covered bonds and securitisation 
transactions. 
<ESMA_QUESTION_COMPLEX_3> 
 

Question 4: Do you agree with the definition of a structure making it difficult for the client 
to understand the risk included in the Guidelines in Annex IV? If not, why not? 

<ESMA_QUESTION_COMPLEX_4> 

N/A 
<ESMA_QUESTION_COMPLEX_4> 
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Question 5: Do you agree with the definition of a structure making it difficult for the client 
to understand the risk of return of structured deposits and with the relevant examples 
proposed? If not, why not? 

<ESMA_QUESTION_COMPLEX_5> 

N/A 
<ESMA_QUESTION_COMPLEX_5> 
 

Question 6: Do you agree with the definition of a structure making it difficult for the client 
to understand the cost of exiting a structured deposit before term and with the relevant 
examples proposed? If not, why not? 

<ESMA_QUESTION_COMPLEX_6> 

N/A 
<ESMA_QUESTION_COMPLEX_6> 
 

Question 7: Please provide any specific evidence or data that would further inform the 
analysis of the likely cost and benefit impacts of the guidelines.  

<ESMA_QUESTION_COMPLEX_7> 

N/A 
<ESMA_QUESTION_COMPLEX_7> 
 
  


