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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the questions listed in the Consultation Paper on the Clearing Obligation under EMIR (n0. 1), published on ESMA’s website.
Comments are most helpful if they:
respond to the question stated;
contain a clear rationale; and
describe any alternatives ESMA should consider.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
ESMA will consider all comments received by 18 August 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
How to use this form to reply
Please note that, in order to facilitate the analysis of the responses, ESMA will be using an IT tool that does not allow processing of responses which do not follow the formatting indications described below. 
Therefore, in responding you are kindly invited to proceed as follows:
use this form to reply and send your response in Word format;
type your response in the frame “TYPE YOUR TEXT HERE” and do not remove the tags of type <ESMA_QUESTION_1> Your response should be framed by the 2 tags corresponding to the question; and
if you have no response to a question, do not delete the tags and leave the text “TYPE YOUR TEXT HERE” between the tags.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Legal Notice’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from financial and non-financial counterparties of OTC derivatives transactions which will be subject to the clearing obligation, as well as central counterparties (CCPs).
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	Are you representing an association?
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[bookmark: _Toc392599420]
Introduction

Please make your introductory comments below:

<ESMA_COMMENT_1>
TYPE YOUR TEXT HERE
<ESMA_COMMENT_1>

[bookmark: _Toc392599421][bookmark: _Toc391309264][bookmark: _Toc391312004][bookmark: _Toc391309265][bookmark: _Toc391312005]	The clearing obligation procedure

Question 1: Do you have any comment on the clearing obligation procedure described in Section 1?

<ESMA_QUESTION_1>
We are supportive of ESMA's proposal to group Clearing Obligation (CO) consultation papers and CO RTS by asset-class as this will reduce the number of consultations that will be required and should hopefully simplify what is a complex process for determining COs. 

However, we are concerned that the approach for developing CO RTS across different asset classes is not entirely clear and we would appreciate clarification as to how the process will work. Specifically, we consider it crucial that ESMA clarifies whether there will be (a) separate standalone RTS for each asset class (e.g. so the CO for interest rate OTC derivative classes will be set out in a different RTS to the CO for credit OTC derivatives classes) or (b) whether there will be a single RTS covering all asset classes which will be added to as and when any additional asset classes become subject to the CO. While we do not have a strong preference on the approach, we believe it is crucial that market participants have full transparency up-front so there is certainty as to the scope and timing of the CO for any given class.
<ESMA_QUESTION_1>

[bookmark: _Toc389496892][bookmark: _Toc392599422]	Structure of the interest rate derivatives classes
Characteristics to be used for interest rate derivative classes
Question 2: Do you consider that the proposed structure defined here for the interest rate OTC derivative classes enables counterparties to identify which contracts fall under the clearing obligation as well as allows international convergence? Please explain.

<ESMA_QUESTION_2>
No. Whilst we believe that, on the whole, the main characteristics of interest rate derivatives are captured, we note that the tenors of underlying indices (e.g. 1 month, 3 month, 6 month Libor) are not included in the seven characteristics listed by ESMA to define all the interest rate OTC derivative classes to be subject to the CO in the first determination. We highlight that liquidity can vary across these tenors and we therefore consider it appropriate that tenor is added as a further characteristic to define the scope of the CO. 

We welcome ESMA's clarification in footnote 7 on page 11 of the Consultation Paper that no CCPs offer to clear interest rate swaps with conditional notional amounts and that the unpredictable nature of conditional notional amounts adds complexity to the pricing and risk management of swaps with this feature. We also welcome the distinction made by ESMA between conditional notional amounts and variable notional amounts. Consistent with this, we believe the RTS should be amended to explicitly state that the CO will not apply to contracts with conditional notional amounts.

We would also be grateful if ESMA could provide clarity in advance on the issues in the bullet points below. These issues were not adequately addressed under the US rules which has led to significant confusion as to which contracts are subject to mandatory clearing in the US and we believe ESMA should take steps to avoid similar confusion in the EU. We believe this could most appropriately be achieved via additional granularity in the Public Register regarding the contracts subject to the CO. It is crucial that the combination of the RTS and the Public Register make it very clear exactly which contracts are subject to the CO at a level of granularity that can distinguish between the issues identified below and between all other relevant characteristics that determine the liquidity and suitability for clearing of a contract.

· How should certain features (e.g. front and end stub) not clearable at the point the CO becomes effective, but later offered by a CCP as an extension of a mandated-to-clear rates contract (and therefore not covered in the seven characteristics listed by ESMA), be treated? We would assume that, as in the US, these features will become mandated-to-clear as soon as they are offered for clearing by a CCP. We would also assume that bilateral trading in these contracts can continue up to the point where a clearing offering is available, and not that these contracts are somehow subject to mandatory clearing prior to this point, which would mean that bilateral trading would need to stop. We would be grateful if ESMA could confirm this interpretation.

· How will the application of the CO to certain lifecycle events (e.g. partial or full terminations) and other amendments on historical trades (e.g. changes to price) be determined/assessed?

· The US rules did not make a distinction between different types of zero-coupon swaps which resulted in both liquid and illiquid zero-coupon swaps being subject to mandatory clearing which was problematic for the illiquid swaps which are ill suited to central clearing. We therefore believe ESMA should clarify that only liquid zero-coupon swaps would become subject to the EMIR CO. 

We also note that the statement in paragraph 22 of the ESMA Consultation Paper that a particular contract will only be subject to the clearing obligation if it has the seven characteristics set out in Annex 1 of the draft RTS and is supported by CCPs is not reflected in the RTS. We believe it is crucial that a CO is only imposed on a class where: (i) the relevant characteristics are met, (ii) there is at least one CCP authorised or recognised under EMIR to clear that class and (iii) the CCP/CCPs actually clear the relevant contract in practice (noting that whilst a CCP may be authorised to clear a certain class of OTC derivative, the actual contracts it will clear within this class will be determined by its rulebook). Otherwise, counterparties could be faced with a situation where they are mandated to clear a contract that meets the relevant characteristics but cannot actually be cleared by any CCP. We believe the RTS should be amended to reflect this.
<ESMA_QUESTION_2>

Additional Characteristics needed to cover Covered Bonds derivatives
Question 3: Do you consider that the proposed approach on covered bonds derivatives ensures that the special characteristics of those contracts are adequately taken into account in the context of the clearing obligation? Please explain why and possible alternatives.
Stakeholders (CCPs and covered bond derivatives users, in particular) are invited to provide detailed feedback on paragraph 38 above. In particular: what is the nature of the impediments (e.g. legal, technical) that CCPs are facing in this respect, if any? Has there been further discussions between CCPs and covered bond derivatives users and any progress resulting thereof?

<ESMA_QUESTION_3>
We have no specific comments on the proposed approach to covered bond derivatives but we believe the approach applicable to covered bonds should also be applied to securitisation special purpose vehicles (SPVs).
<ESMA_QUESTION_3>

[bookmark: _Ref392590661]Public Register
Question 4: Do you have any comment on the public register described in Section 2.3?

<ESMA_QUESTION_4>
Regarding the addition of a class to the public register, we agree that a new RTS should be produced each time a new class is to be added to the CO in accordance with the same consultation process as RTS triggered by a new CCP authorisation. This is necessary to ensure the views of stakeholders are fully taken into account and to allow market participants sufficient time to prepare for the CO. 

Regarding the removal of a class from the public register, we accept the ESMA view that the removal of a class (or some contracts within a class) from the CO will require the issuance of new RTS. We also support the ESMA proposal that "during the 2015 review of EMIR foreseen by Article 85(1), ESMA will flag that the clearing obligation process may need to be reviewed to take into account the fact that the classes that had been deemed subject to the clearing obligation in the past may no longer satisfy the necessary conditions in the future, and that the time of the procedure to amend the RTS is unsuited to the level of urgency that such a modification may require". 

However, we are concerned that any amendments to EMIR resulting from the 2015 review are unlikely to come into force until a significant time after the CO commences, for Category 1 counterparties at least. During this period between the CO applying and the application date of any changes to EMIR, we believe there could be a highly detrimental market impact if an interim solution is not found to quickly remove the CO should the relevant asset class (or some contracts within a class) become unsuitable for central clearing. As stated in our response to the ESMA Discussion Paper on the Clearing Obligation, we believe that a contract that has become unsuitable for central clearing should be removed from the CO as soon as possible, and within 1 business day maximum. It is crucial that there is a very transparent process for removing an asset class from the CO in order to minimise potential market disruption. We therefore encourage ESMA to work with the industry in order to try and find a workable solution to the issue of removing a class (or some contracts within a class) in a timely and transparent manner in the period before any changes to EMIR are made.
<ESMA_QUESTION_4>
[bookmark: _Toc389466262][bookmark: _Toc389496893][bookmark: _Toc392599424]	Determination of the OTC interest rate classes to be subject to the clearing obligation

Question 5: In view of the criteria set in Article 5(4) of EMIR, do you consider that this set of classes addresses appropriately the systemic risk associated to interest rate OTC derivatives? Please include relevant data or information where applicable. 
Please include relevant data or information where applicable.

<ESMA_QUESTION_5>
We agree with the classes of IRS contracts included in the clearing obligation and note that this aligns with the scope of mandatory clearing in the US.
<ESMA_QUESTION_5>


[bookmark: _Ref390182009][bookmark: _Toc392599425]	Determination of the dates on which the obligation applies and the categories of counterparties

[bookmark: _Ref392593104][bookmark: _Ref389061836]Analysis of the criteria relevant for the determination of the dates

Question 6: Do you have any comment on the analysis presented in Section 4.1?

<ESMA_QUESTION_6>
We accept the comment made by ESMA in paragraph 145 of the Consultation Paper that the existence of a single CCP to clear a class does not lead to an automatic exclusion of that class from the scope of the CO. We also note that for the classes being proposed by ESMA, there is a minimum of 2 CCPs already authorised for each class.  

Regarding the number of CCPs required before a CO should be imposed on a class, we highlight that there is a trade-off between (i) the benefits of competition and a reduction in concentration risk when multiple CCPs are authorised/recognised to clear an asset class versus (ii) the costs of clearing members having to connect to multiple CCPs which may increase the costs of clearing of all market participants. 

We believe that it becomes more difficult to abuse a competitive position the more CCPs there are in the market clearing the same product. In cases where there is only one CCP available to clear an asset class subject to the CO, if the clearing member is not comfortable with its membership of the CCP for reasons such as weak CCP risk management or unreasonable terms and conditions imposed on clearing members, it would have no choice but to terminate its membership at the CCP. If several clearing members shared the concerns and also withdrew their memberships, the capacity of the CCP to clear the whole market volume of the asset class would likely be significantly impaired and could create systemic risks. We also note that in the absence of alternative CCPs, there is no potential to port positions to another CCP should a CCP be close to failure or fail, which reduces the number of viable recovery and resolution tools available in such a scenario. We therefore believe there are benefits of having multiple CCPs available to clear a class of derivatives from a risk diversification, clearing capacity and recovery and resolution perspective.

On the other hand, there are high costs associated with clearing members having to connect to multiple CCPs for the same set of contracts. There is also an ongoing capital impact for clearing members of having to support multiple CCPs such as the need to contribute to default funds, even though the CCP may see minimal volume.  

We therefore do not believe there is necessarily an ideal number of CCPs that need to be able to clear a given asset class but rather that the key consideration should be that ESMA does not impose a CO on an asset class unless the operational and risk frameworks of the existing CCP/CCPs is fit for purpose so that the full market volume of trades in the given asset class can be appropriately default managed. Otherwise, there is a risk that the CO will create a regulatory imposed monopoly that increases rather than reduces systemic risk. 

Should ESMA choose in future to apply a CO to a class of derivatives where only one CCP is available, we believe a longer phase-in period would be warranted to ensure the relevant CCP and clearing members have adequate time to ensure operational readiness to clear and risk manage the entire market volume of contracts.

We support the view noted by respondents to the ESMA Discussion Paper that the number of clearing members and expected volumes of the contract are more important factors than the number of CCPs that clear a contract. Indeed, it is possible to have several CCPs clearing a contract but still insufficient clearing members to ensure effective risk management of the positions. We believe CCPs need a critical mass of clearing members before a CO should be applied to a contract. In particular, this is necessary to ensure there are sufficient entities participating in the default management process of the relevant CCP so that there is an appropriate level of risk mutualisation among participants of a CCP. Below such a level, a contract will have limited liquidity concentrated amongst a few clearing members and there may be an insufficient number of participants for an effective default management auction process which will undermine the robustness of the CCP’s risk management. A high concentration of clearing members will concentrate systemic risk in a handful of firms and is likely to have a negative impact on the overall resiliency of the OTC derivatives markets and financial markets more widely. 

It is also important that there is an appropriate split between clearing members only clearing for their own account versus those who also clear for clients. The credit profile of the clearing members is also important as even a high number of clearing members of low creditworthiness may result in a high likelihood of CCP losses that cannot be effectively default managed.  

It should also be noted that we currently do not consider there to be a workable approach to OTC derivative indirect clearing that meets the EMIR requirements. This significantly increases the importance of having an appropriate number of clearing members for any given asset class subject to the CO as, in the absence of a workable indirect clearing model, all clients who wish to enter into OTC derivatives subject to a CO will need to have a direct relationship with a clearing member. However, clearing members have limited capacity to offer client clearing services meaning not all users of OTC derivatives will be able to become direct clients of clearing members. Hence, in the absence of a viable indirect clearing solution, there will likely be a significant number of OTC derivatives users who are disenfranchised from the market as they lack a viable clearing solution. 

We therefore believe that ESMA should work with the industry to develop a viable OTC derivatives indirect clearing model that satisfies the objectives of EMIR. This could form part of the reviews and reports on EMIR envisaged under EMIR Article 85. In our view, an appropriate OTC derivative indirect clearing model should be based on the following: 

· Level of segregation: Omnibus segregation, with clear separation of indirect house and indirect client business, should be acceptable. 
· Client asset protection: We fully support robust client asset protection throughout the clearing chain and additional measures to reduce counterparty risk. But without new client asset and insolvency legislation, it will not be possible for the industry to provide a legally workable, commercially viable approach. We therefore strongly encourage ESMA and the European Commission to take measures to increase the harmonisation of insolvency regimes and facilitate a pan-European client assets and insolvency regime. 
· Porting: In the absence of a Pan European insolvency regime, clearing members should not be required to (i) provide for a mechanism for porting or (ii) ensure that liquidation proceeds are paid directly to the indirect clients following the default of the client.
· Transparency: In order to ensure clients understand how their assets are protected, service providers should be required to make disclosure to clients regarding the level of client asset protections. We believe this requirement could apply to affiliate clearers, non-affiliate clearers and providers offering client to client clearing.
<ESMA_QUESTION_6>

[bookmark: _Ref392593201]Determination of the categories of counterparties (Criteria (d) to (f))

Question 7: Do you consider that the classification of counterparties presented in Section 4.2 ensures a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_7>
We agree with the classification of counterparties. We also agree with ESMA's assessment in paragraph 185 to include in Category 1 counterparties that, on the date of entry into force of the RTS on the CO, are clearing members for any of the Class+ of the draft RTS, of any CCP authorised to clear at least one of the Class+. 

[bookmark: _GoBack]In our view, a counterparty should be classified in a consistent manner across all asset classes. In other words, a Category 1 counterparty for interest rate derivatives should also be a Category 1 counterparty for all other asset classes subject to the CO. We believe this will reduce the complexity of the process for identifying counterparty status (which we note will anyway be very challenging).

Regarding third country counterparties, we support the approach proposed in paragraphs 202 – 204 of the Consultation Paper and believe that this classification approach should also be set out in the RTS in the interests of transparency and market certainty. 

However, we believe it is important that ESMA takes steps to mitigate the potential uncertainty and market disruption that could result from delays in the European Commission determining the equivalence of certain third countries with the provisions of EMIR in accordance with the mechanism to avoid duplicative or conflicting rules as set out in Article 13 of EMIR. Given that a contract involving a third country counterparty can be cleared either under the rules of EMIR or under the rules of the relevant third country provided that third country has been determined as equivalent, the counterparties to such a contract need clarity on the equivalence status of the relevant third country to facilitate a determination of the regime under which they will choose to a clear the contract. In light of this, we consider it appropriate that the phase-in period for third country counterparties should not commence until an equivalence decision has been published by the European Commission (limited to those third countries that the European Commission has chosen to assess for equivalence). This will give the relevant counterparties to the trade sufficient time to determine under which set of rules the contract will be cleared and to subsequently allow sufficient time to prepare for clearing under the chosen regime. 

Please also see our comments in response to question 12 regarding the treatment of intra-group transactions involving a third country group entity. 

We note that the current industry standard level of data classification is not able to identify counterparties by their clearing member status or by their CCP membership, and that significant work will be required to build to these requirements.
<ESMA_QUESTION_7>

[bookmark: _Ref389061941]Determination of the dates from which the clearing obligation takes effect

Question 8: Do you consider that the proposed dates of application ensure a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_8>
We agree with the proposed phase-ins for Categories 1 and 3. For Category 2, we believe that the 18 month phase-in period is undermined by the applicability of frontloading to Category 2 counterparties, which is likely to mean that counterparties will choose to clear their contracts before the CO becomes effective. We are therefore supportive of shortening the phase-in period for Category 2 counterparties in exchange for disapplying the frontloading requirement for Category 2 counterparties (please see the response of ISDA to this consultation for further detail on this proposal).

We also ask ESMA to clarify the application of the CO to pension schemes. The current pension scheme exemption permitted under EMIR Article 89 expires in August 2015 and, in the absence of an extension, this would mean that pension schemes will likely not benefit from any exemption from the EMIR clearing mandate which we do not consider to be consistent with the intention of EMIR.
<ESMA_QUESTION_8>


[bookmark: _Toc392599426]	Remaining maturity and frontloading


Question 9: Do you consider that the proposed approach on frontloading and the minimum remaining maturity ensures that the uncertainty related to this requirement is sufficiently mitigated, while allowing a meaningful set of contracts to be captured? If not, please explain why and provide possible alternatives compatible with EMIR.

<ESMA_QUESTION_9>
No. We are supportive of ESMA's proposal to set the minimum remaining maturity in Period A at a level which ensures that no contract is subject to frontloading and agree that this is the best approach to remove any uncertainty in this period. However, we believe Period A should be defined as the period between the notification of a class of derivatives to ESMA under EMIR Article 5 and the entry into force date of the CO RTS for the relevant class. This will provide greater certainty to market participants as to the end date of Period A as such certainty does not exist when using the end date of the date of publication in the Official Journal of the EU (as proposed in RTS Article 4, 1.) as this date is typically not known by market participants in advance. 

We do not agree with ESMA's proposed approach to setting the minimum remaining maturity of contracts in Period B. We are concerned that ESMA's proposed approach in Period B, combined with the determination of counterparty categories and the relevant phase-in periods, has the potential to cause significant pricing uncertainty and market disruption. Consequently, we expect most market participants will effectively be forced to clear as soon as possible which will significantly undermine the effectiveness of the phase-in period.

Given these concerns with the application of frontloading in Period B, we are of the view that ESMA should set the minimum remaining maturity in Period B in manner consistent with that which it is proposing for Period A and thus at a level which ensures that no contracts (or only a very small number of contracts) are subject to frontloading in Period B. We believe this should apply to all counterparty category types. 

If such an approach is not acceptable to ESMA, as an alternative, and as mentioned in our response to Question 8, we propose to shorten the phase-in period for Category 2 counterparties (to for example 9 - 12 months) and set a minimum remaining maturity high enough to ensure that there is no frontloading for Category 2 counterparties. We believe that a shortened phase-in period for Category 2 counterparties will encourage such counterparties to establish clearing arrangements as soon as possible while removing the uncertainties around pricing and clearing associated with a frontloading obligation.

Notwithstanding our view that ESMA should disapply frontloading, or seek to minimise its impact as far as possible in Period B, for any category of counterparty that remains potentially within scope of the frontloading obligation in Period B, we believe the minimum remaining maturity of 6 months as proposed in RTS Article 4, 1. is too low to be meaningful based on the average maturities for IRS contracts and will result in a very significant number of contracts being subject to frontloading.
<ESMA_QUESTION_9>


[bookmark: _Ref390182025][bookmark: _Toc392599427]	OTC equity derivative classes that are proposed not to be subject to the clearing obligation


Question 10: Do you have any comment on the analysis on the Equity OTC derivative classes presented in Section 6?

<ESMA_QUESTION_10>
We agree with the ESMA decision not to apply a CO to the OTC equity derivative classes presented in section 6 of the Consultation Paper.  We support the view that given clearing in OTC equity derivatives is not well established, it would make sense to reserve judgement for the moment on how ESMA might categorise and apply the CO to equity derivatives.  
                                                                                                                                                                                                 
We agree that the level of standardisation is low for many OTC equity derivatives. In relation to this we would like to share our view that, even if standardised, some contractual terms do not lend themselves to mutualisation and central clearing. Our reasoning is that these terms are typically exercised bilaterally taking into account factors such as commercial relationships, trade purpose, consequences of exercise and other factors that are not visible in a mutualised environment. We would argue that the universal application of these terms in a mutualised environment could result in unacceptable risk for some market participants. We therefore contend that some market participants would prefer to continue using OTC products because they will have the ability to influence the decision of their counterparty to exercise contractual terms through bilateral negotiation. On the other hand, if they traded a cleared product, they could be subject to the anonymous exercise of contractual terms based solely on the economics of a traded position.
<ESMA_QUESTION_10>


[bookmark: _Ref392593404][bookmark: _Toc392599428]	OTC Interest rate future and option classes that are proposed not to be subject to the clearing obligation

Question 11: Do you have any comment on the analysis on the OTC Interest rate future and options derivative classes presented in Section 7?

<ESMA_QUESTION_11>
We agree with ESMA's analysis on OTC interest rate futures and options and the conclusion that these should not be subject to the CO.
<ESMA_QUESTION_11>


[bookmark: _Ref389465288][bookmark: _Toc392599429]Annex I - Commission mandate to develop technical standards

[bookmark: _Ref389466688][bookmark: _Toc392599430]Annex II - Draft Regulatory Technical Standards on the Clearing Obligation
Question 12: Please indicate your comments on the draft RTS other than those already made in the previous questions.

<ESMA_QUESTION_12>
Intragroup exemptions
Article 4, 2. of EMIR exempts OTC derivative contracts that are intragroup transactions (as defined under Article 3 of EMIR) from the clearing obligation. As per EMIR Article 3, where one of the group counterparties is established in a third country, it is necessary that the third country has been deemed "equivalent" by the European Commission in order for the intragroup exemption to apply.

We are concerned that the absence of a positive equivalence decision for a given third country by the date of application of the CO RTS would result in intragroup trades involving an entity from that third country being subject to the CO. We do not consider this appropriate as derivative transactions between entities within the same consolidation group do not pose systemic risks as they do not create additional counterparty exposure outside of the group and do not increase interconnectedness between third parties. Rather, intragroup trades allow institutions to manage and reduce risks and enable counterparties to transact with a single group entity across a broad range of underlying asset classes. This flexibility would be undermined by imposing the CO. 

As previously noted in our response to question 7, we are particularly concerned that there have been delays to the timetable for the European Commission taking decisions on the equivalence of certain third countries with the provisions of EMIR in accordance with the mechanism to avoid duplicative or conflicting rules as set out in Article 13 of EMIR. Therefore, and as per our response to question 7, we believe the phase-in period for third country counterparties should not commence until the European Commission has published its equivalence decision in respect of the relevant third country.

Should this approach not be acceptable to ESMA, as an alternative, in cases where an equivalence decision has not been reached for any given third country jurisdiction by the date the CO comes into force, we believe an intragroup transaction involving a counterparty from the third country jurisdiction in question should be still be able to benefit from the intragroup exemption. This should be conditional on the group demonstrating to its national competent authority that it is in full compliance with all of the other non-equivalence related intragroup exemption criteria in EMIR.

We also note that the ESMA technical advice provided to the European Commission on the equivalence of several third countries included the concept of partial or conditional equivalence which requires the application of the higher requirements of the two regimes in cases where standards differ. It is not clear how such conditional equivalence determinations would be treated for the purposes of the intragroup exemption but it is important that it is clarified. We believe it should be possible to benefit from an intragroup exemption where only conditional equivalence has been granted, again subject to complying with the other intragroup exemption criteria in EMIR.
<ESMA_QUESTION_12>


[bookmark: _Toc392599431]Annex III - Impact assessment
Question 13: Please indicate your comments on the CBA.

<ESMA_QUESTION_13>
We have no comments on the CBA.
<ESMA_QUESTION_13>
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