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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the questions listed in the Consultation Paper on the Clearing Obligation under EMIR (n0. 1), published on ESMA’s website.
Comments are most helpful if they:
respond to the question stated;
contain a clear rationale; and
describe any alternatives ESMA should consider.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
ESMA will consider all comments received by 18 August 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
How to use this form to reply
Please note that, in order to facilitate the analysis of the responses, ESMA will be using an IT tool that does not allow processing of responses which do not follow the formatting indications described below. 
Therefore, in responding you are kindly invited to proceed as follows:
use this form to reply and send your response in Word format;
type your response in the frame “TYPE YOUR TEXT HERE” and do not remove the tags of type <ESMA_QUESTION_1> Your response should be framed by the 2 tags corresponding to the question; and
if you have no response to a question, do not delete the tags and leave the text “TYPE YOUR TEXT HERE” between the tags.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Legal Notice’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from financial and non-financial counterparties of OTC derivatives transactions which will be subject to the clearing obligation, as well as central counterparties (CCPs).
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[bookmark: _Toc392599420]
Introduction

Please make your introductory comments below:

<ESMA_COMMENT_1>
Barclays Bank PLC (“Barclays”, “we”, “our”) welcomes the opportunity to comment on the European Securities and Markets Authority’s (“ESMA”) consultation paper no. 1 on the clearing obligation under Regulation (EU) No 648/2012 (“EMIR”) and the accompanying draft Regulatory Technical Standards (“RTS”) as required under EMIR Article 5(2). 

Barclays is an established volume leader and provider in OTC clearing services and derivatives intermediation. We have consistently taken the lead in implementing innovative solutions for Rates and Credit clearing and have been at the forefront of OTC clearing developments. We clear for a broad spectrum of clients, including asset managers, hedge funds, banks, insurance companies, pension funds and government entities. We adopt an active voice in global regulatory advocacy, which we feel is in our and the industry’s best interests, in order to maximise operational and economic efficiency for all market participants in respect of both house and client trading.

As a general matter we are supportive of the International Swaps and Derivatives Association’s (“ISDA”) response to this consultation.  In our response, we have sought to reinforce certain themes, principles and positions in the ISDA response by offering practical insight drawn from our perspective as a global derivatives dealer, as well as a clearing member on a number of CCPs that are, or are expected to be, authorised or recognised under EMIR. In particular we wish to highlight risks that stem from either (1) the significant difficulty of firms to operationally comply with the current draft RTS, (2) the advocacy for global convergence of rules in order to reduce regulatory arbitrage or (3) unintended impacts on the systemic resiliency of the market infrastructure. 

Implementing the RTS will affect all parts of our firm given our size, market participation and likely categorisation as a Category 1 clearing member for all classes of derivatives. Consequently:

· Updates will be needed to our front office processes and procedures.
· Systems will require new designs and technical builds to incorporate each required data point to determine if and when we have an obligation, which lifecycle events need to be captured, which products meet the 7 criteria as set out in the RTS and counterparty category classifications.
· Updates to our capital calculation models will be required to incorporate the necessary information following the upstream system amendments.

As result of the above, we have the following significant concerns which will be explained in more depth in the relevant question:

1. Procedural Implementation of each RTS
We are highly supportive of the ISDA approach 2(b) as explained in their response to question 1 that creates a standard RTS from which the subsequent asset classes can be added as an annex. This approach creates consistency across key definitions and the application of important concepts such as frontloading. It also significantly mitigates the chance that a counterparty will switch from one classification to another in the middle of a phase-in. ISDA proposal 2(b) is an asset class based model and redefines the Class+ from a cumulative definition across all high level classes to a single high level class (e.g. interest rate derivatives). 

1. Removal of a class of derivatives from the clearing obligation
We have significant concerns deriving from the inability of ESMA to remove a class of derivatives from the clearing obligation. Global capital requirements coming into force may limit clearing member options in handling situations that necessitate the removal of a class of derivatives and the inability to remove an obligation could result in significant market disruption and liquidation. We will elaborate on these concerns as part of our response to questions four and six.

1. Criteria for the number of CCPs and Clearing Members (CM) that clear a product
We are supportive of the ISDA response in strongly considering that at least two CCPs clear a class of derivatives before importing a clearing obligation.  However in considering this, we note that this brings another challenge not addressed in the section 4.1 analysis as it relates to when a CCP has its authorisation or recognition revoked. Prudentially regulated firms could face significant capital requirements and challenges in carrying positions that are held with a non-qualifying CCP as per the Capital Requirements Regulation and Directive (“CRR” and “CRDIV”). Due to these capital regulations, the composition of CMs may change over time and an active and ongoing review of the quantity and financial resource capacity of those CMs is critical to understanding the capacity for the infrastructure to handle a clearing obligation. We elaborate on these concerns in our response to question six. 
<ESMA_COMMENT_1>

[bookmark: _Toc392599421][bookmark: _Toc391309264][bookmark: _Toc391312004][bookmark: _Toc391309265][bookmark: _Toc391312005]	The clearing obligation procedure

Question 1: Do you have any comment on the clearing obligation procedure described in Section 1?

<ESMA_QUESTION_1>
Barclays strongly endorses ISDA proposal 2(b) with respect to the way in which ESMA could introduce the clearing obligation on an asset class basis through the development of a standard RTS from which each asset class is added as an annex. Doing so would allow ESMA to bring certainty to cross asset definitions (i.e. counterparty classifications, phase-in treatment, recital clarifications, and frontloading applicability) while maintaining the ability for the industry to suggest, and for ESMA to adopt, a separate RTS should a particular class be deemed sufficiently different. 

This approach also significantly mitigates concerns that a counterparty could switch category classifications in the middle of a phase-in period. The current draft RTS details the concept of a Class+ which would be a cumulative approach to defining the products subject to a clearing obligation. By assessing counterparty classification across all asset classes as opposed to each asset class individually raises legal uncertainty as to when a particular counterparty’s obligation comes into effect. We would, in this particular context, welcome all policy intentions of ESMA to bring further legal certainty to the enforceability of obligations by adopting proposal 2(b) in the ISDA response.
<ESMA_QUESTION_1>

[bookmark: _Toc389496892][bookmark: _Toc392599422]	Structure of the interest rate derivatives classes
Characteristics to be used for interest rate derivative classes
Question 2: Do you consider that the proposed structure defined here for the interest rate OTC derivative classes enables counterparties to identify which contracts fall under the clearing obligation as well as allows international convergence? Please explain.

<ESMA_QUESTION_2>
Barclays endorses the ISDA response with respect to the two step approach that clarified a product would not be subject to the clearing obligation if no CCP can clear it, notwithstanding that it may meet all other product definition criteria of the class of OTC derivatives subject to the obligation. Incorporating this test explicitly will mitigate the concern that there would be nowhere to clear a product, resulting in an inability to trade it at all.

We also share the same concerns as ISDA relating to when only 1 CCP clears a product, in addition to concerns relating to the requirement to factor in third country CCPs. We will more fully explain our concerns in the response to question six given it relates specifically to ESMA’s section 4.1 analysis of clearing members. 
<ESMA_QUESTION_2>

Additional Characteristics needed to cover Covered Bonds derivatives
Question 3: Do you consider that the proposed approach on covered bonds derivatives ensures that the special characteristics of those contracts are adequately taken into account in the context of the clearing obligation? Please explain why and possible alternatives.
Stakeholders (CCPs and covered bond derivatives users, in particular) are invited to provide detailed feedback on paragraph 38 above. In particular: what is the nature of the impediments (e.g. legal, technical) that CCPs are facing in this respect, if any? Has there been further discussions between CCPs and covered bond derivatives users and any progress resulting thereof?

<ESMA_QUESTION_3>
We support the positions of both the ISDA and European Covered Bond Council (“ECBC”) responses.
<ESMA_QUESTION_3>

[bookmark: _Ref392590661]Public Register
Question 4: Do you have any comment on the public register described in Section 2.3?

<ESMA_QUESTION_4>
We support the positions of the ISDA response for both the inclusion and removal of a class of derivatives. 

We would like to stress the importance of the concerns highlighted for the removal of a clearing obligation. We envisage a number of scenarios where the inability to remove a class subject to the clearing obligation could be highly disruptive to the market, particularly in times of market stress where the quality and financial resource capacity of the clearing member infrastructure is degraded. Global capital requirements coming into force may limit clearing member options in handling a significant change in the overall clearing member composition of a particular CCP. Clearing members may not be in a position to absorb large volumes of cleared derivatives in the event that another clearing member defaults. The inability for institutions to convert this into bilateral flow, as they may be unable to find a clearer, may leave them exposed and un-hedged due to the necessity to liquidate these positions. 

We also note that EMIR Article 5(6) is only triggered when there is neither an authorised nor recognised CCP that clears a particular class of derivatives. As a result, if a CCP’s authorisation is revoked and that CCP clears a large proportion or majority of a particular class, then Article 5(6) is not trigger where any other CCP globally clear that class of derivatives, regardless of the operational capacity of the other CCP or the financial resource capacity of its clearing members to take on the volume of transactions.
<ESMA_QUESTION_4>
[bookmark: _Toc389466262][bookmark: _Toc389496893][bookmark: _Toc392599424]	Determination of the OTC interest rate classes to be subject to the clearing obligation

Question 5: In view of the criteria set in Article 5(4) of EMIR, do you consider that this set of classes addresses appropriately the systemic risk associated to interest rate OTC derivatives? Please include relevant data or information where applicable. 
Please include relevant data or information where applicable.

<ESMA_QUESTION_5>
We support the position of the ISDA response.
<ESMA_QUESTION_5>


[bookmark: _Ref390182009][bookmark: _Toc392599425]	Determination of the dates on which the obligation applies and the categories of counterparties

[bookmark: _Ref392593104][bookmark: _Ref389061836]Analysis of the criteria relevant for the determination of the dates

Question 6: Do you have any comment on the analysis presented in Section 4.1?

<ESMA_QUESTION_6>
Barclays broadly supports the ISDA response and would like to highlight some key points that are of particular importance to prudentially regulated firms relating to the both the number of CCPs and the number of clearing members.

The analysis in section 4.1 seems to: 

1) Focus on the number of clearing members without regard for the capacity of those clearing members to clear. We note that paragraphs 147 – 157 of the consultation paper reference the quantity of overall clearing members per class and a breakdown of those that offer client clearing services. This analysis may not be sufficiently granular going forward and we would support an ongoing review of clearing member balance sheet capacity in order to prevent situations where there is an implicit financial resource limit that is lower than the expected holistic volume of transactions, particularly in stressed market conditions.
2) Does not explicitly address the potential scenario of the loss of recognition or authorisation of a CCP considered important in the decision for a mandatory clearing obligation. 

With respect to the analysis on the number of CCPs as per Article 5(5)(b), whilst we appreciate that the EMIR Level 1 text does not allow ESMA to find a class of derivatives unsuitable for the clearing obligation on the sole basis that a single CCP clears that particular class of derivatives, we have significant concerns where an obligation is imposed if that were the case. 

While we are supportive of the ISDA advocacy with regard to in the inclusion of two or more CCPs to clear a given product, it does also present an additional challenge on the loss of a CCP’s authorisation or recognition. The remaining CCP may be asked or required to clear an unexpected amount of volume. Consequently, there is a risk that if only two CCPs clear a product, the revocation of one CCP’s authorisation or recognition would mean a prudentially regulated firm under CRR/CRDIV would be required to calculate the exposure under punitive non-qualifying CCP capital requirements and be forced to open up an account with remaining CCP for any future business. The RTS should clarify via recital that to mitigate the impact where a CCP has its authorisation or recognition revoked, a clearing member may liquidate its positions on the unauthorised or unrecognised CCP to the extent a clearing obligation is still in force. 

We would also note there may be constraints with the operational capacity of the remaining CCP and the financial resource capacity of its clearing members. These points should be assessed to understand the ability of the remaining authorised or recognised CCP to absorb the clearing flow. Under capital requirements that come into force over the coming years, the quantity and relative size of clearing members is likely to change. We are seeing changes to clearing member composition today.
<ESMA_QUESTION_6>

[bookmark: _Ref392593201]Determination of the categories of counterparties (Criteria (d) to (f))

Question 7: Do you consider that the classification of counterparties presented in Section 4.2 ensures a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_7>
We strongly endorse the ISDA proposal, particularly with respect to counterparty classification and its tie into frontloading. We feel the removal of the frontloading obligation for category 2 counterparties and the reduction of the phase-in for these counterparties from 18 months to 9 months is a more appropriate way both to encourage clearing sooner and to ensure the effectiveness of the phase-in as articulated in the ISDA response.

We also agree with the ISDA proposal to include a three year phase-in for cross border inter-affiliate trades, during which the clearing obligation and the frontloading requirement will not apply. We believe this is consistent with the policy intent of EMIR Article 3 and the intragroup exemption to facilitate this type of flow. Firms may be unable to avail themselves of the exemption simply as a result of an absence of any equivalence decision having been reached, however likely that equivalence may be for a particular regime. These trades should not be prejudiced by the delayed timing of those assessments.

Barclays also strongly endorses the ISDA proposal to create counterparty classifications on an asset class basis rather than a cumulative basis as currently envisaged by the class+ approach. <ESMA_QUESTION_7>

[bookmark: _Ref389061941]Determination of the dates from which the clearing obligation takes effect

Question 8: Do you consider that the proposed dates of application ensure a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_8>
We do not consider that the proposed dates of application will ensure a smooth implementation of the clearing obligation. As per our response to questions 7 and 9, we feel that the proposed dates of application with respect to the frontloading obligations undermine the effectiveness of the implementation. We endorse the corresponding ISDA responses and in particular, we believe that the phase-in period for Category 2 counterparties should be reduced to 9 months in conjunction with the removal of the frontloading obligation. 
<ESMA_QUESTION_8>


[bookmark: _Toc392599426]	Remaining maturity and frontloading


Question 9: Do you consider that the proposed approach on frontloading and the minimum remaining maturity ensures that the uncertainty related to this requirement is sufficiently mitigated, while allowing a meaningful set of contracts to be captured? If not, please explain why and provide possible alternatives compatible with EMIR.

<ESMA_QUESTION_9>
Period A

Subject to one modification, we support the proposed approach on frontloading and the minimum remaining maturity for contracts entered into or novated during Period A.  
We recommend, as a matter of legal certainty, that Period A should be set as the period between the notification of a class of derivatives to ESMA and the date of entry into force of the RTS introducing the clearing obligation for that class of derivatives (which is also the reference date for the test as to whether an entity falls within Category 1). It should not, as the current drafting of the RTS mandates, end on the date the RTS is published in the Official Journal. The consequential impact of this change, as described below, is that Period B should commence on the date of entry into force of the RTS. 
This recommendation is in line with ESMA's proposal on frontloading to the Commission in its letter dated 8 May 2014 (ESMA/2014/483) and supported by the Commission in its return letter dated 8 July 2014 (JC/tb D(2014) 2392454). As recognised by ESMA and the Commission, the principle of legal certainty requires that parties know sufficiently in advance when the frontloading obligation will start. This cannot be achieved by using the date of publication in the Official Journal as publication does not happen at a pre-defined date and time. This means that publication on a particular day will not be known until after the event. In particular, this creates uncertainty about the potential retroactive application of the frontloading requirement to transactions entered into during the hours before publication in the Official Journal.

Period B

We do not feel that the proposed approach to frontloading ensures that the uncertainty related to this requirement is sufficiently mitigated. Barclays believes that the frontloading requirement (as it applies to contracts entered into or novated on or after the date of publication of the RTS in the Official Journal of the European Union and before the clearing obligation takes effect – known as Period B) combined with the determination of the Category 2 counterparty classification and the associated 18-month phase-in period, has the potential to cause pricing uncertainty, market disruption and have a negative impact on financial stability. As a result, counterparties are compelled to clear at an earlier time than anticipated by the various phase-in periods and this would undermine the effort to ensure, through the use of such phase-in periods, the readiness for clearing of different counterparty types.

Because of the uncertainty and market disruption that will arise from the frontloading requirement for Category 2 counterparties during the 18 month phase-in period, the frontloading requirement should not be imposed on Category 2 counterparties. This can be achieved by setting the minimum remaining maturity of contracts entered into during the phase-in period (where at least one counterparty to the contract is a Category 2 counterparty) using the approach proposed by ESMA for Period A, thus excluding Category 2 counterparties from the frontloading requirement. 
To ensure that Category 2 counterparties are encouraged to establish clearing arrangements as soon as possible, the phase-in period for Category 2 counterparties should be shortened to 9 months. As a practical consideration, the length of the phase-in period should be set to avoid an end-date which falls at the end of the calendar year. A shortened phase-in period will counterbalance the lack of a frontloading requirement for Category 2 counterparties.
The frontloading period should only apply to contracts entered into or novated between two Category 1 counterparties. These counterparties will already be clearing members as of the date of entry into force of the RTS and clearing over the vast majority of clearable inter-dealer business.

As detailed in the industry response, we concur with the pricing issues that will occur as a result of the application of frontloading. 

Concurrently, there is also the risk that some counterparties may not have been able to put clearing arrangements in place by the time the clearing obligation takes effect, in combination with pricing and valuation uncertainty, could force very large numbers of contracts to be required to be terminated or assigned.  This requirement would arise simultaneously at the clearing obligation application date for all trades remaining uncleared, causing major disruption and having a detrimental effect on the stability of financial markets.  The legal and operational process surrounding this mass termination exercise would be considerable, with dealers being requested to provide potentially thousands of independent valuations, and would be exacerbated by the feedback loop from pricing uncertainty which would introduce an element of contention into the calculation of close-out amounts.<ESMA_QUESTION_9>


[bookmark: _Ref390182025][bookmark: _Toc392599427]	OTC equity derivative classes that are proposed not to be subject to the clearing obligation


Question 10: Do you have any comment on the analysis on the Equity OTC derivative classes presented in Section 6?

<ESMA_QUESTION_10>
We support the position of the ISDA response.
<ESMA_QUESTION_10>


[bookmark: _Ref392593404][bookmark: _Toc392599428]	OTC Interest rate future and option classes that are proposed not to be subject to the clearing obligation

Question 11: Do you have any comment on the analysis on the OTC Interest rate future and options derivative classes presented in Section 7?

<ESMA_QUESTION_11>
We support the position of the ISDA response.
<ESMA_QUESTION_11>


[bookmark: _Ref389465288][bookmark: _Toc392599429]Annex I - Commission mandate to develop technical standards

[bookmark: _Ref389466688][bookmark: _Toc392599430]Annex II - Draft Regulatory Technical Standards on the Clearing Obligation
Question 12: Please indicate your comments on the draft RTS other than those already made in the previous questions.

<ESMA_QUESTION_12>
We strongly support the positions of the ISDA response, with particular emphasis on the need to provide an appropriate exemption for compression based activity or other risk-reducing processes. In addition we support that lifecycle events (e.g. fund allocations, swaption exercises) should be treated in the interest of international convergence with the CFTC. 
<ESMA_QUESTION_12>


[bookmark: _Toc392599431]Annex III - Impact assessment
Question 13: Please indicate your comments on the CBA.

<ESMA_QUESTION_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_13>
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