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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the questions listed in the Consultation Paper on the Clearing Obligation under EMIR (n0. 1), published on ESMA’s website.
Comments are most helpful if they:
respond to the question stated;
contain a clear rationale; and
describe any alternatives ESMA should consider.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
ESMA will consider all comments received by 18 August 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
How to use this form to reply
Please note that, in order to facilitate the analysis of the responses, ESMA will be using an IT tool that does not allow processing of responses which do not follow the formatting indications described below. 
Therefore, in responding you are kindly invited to proceed as follows:
use this form to reply and send your response in Word format;
type your response in the frame “TYPE YOUR TEXT HERE” and do not remove the tags of type <ESMA_QUESTION_1> Your response should be framed by the 2 tags corresponding to the question; and
if you have no response to a question, do not delete the tags and leave the text “TYPE YOUR TEXT HERE” between the tags.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Legal Notice’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from financial and non-financial counterparties of OTC derivatives transactions which will be subject to the clearing obligation, as well as central counterparties (CCPs).


General information about respondent
	Name of the respondent
	NASDAQ OMX Clearing

	Are you representing an association?
	No

	Activity
	Central Counterparty

	Country/Region
	Sweden


[bookmark: _Toc392599420]
Introduction

Please make your introductory comments below:

<ESMA_COMMENT_1>

<ESMA_COMMENT_1>

[bookmark: _Toc392599421][bookmark: _Toc391309264][bookmark: _Toc391312004][bookmark: _Toc391309265][bookmark: _Toc391312005]	The clearing obligation procedure

Question 1: Do you have any comment on the clearing obligation procedure described in Section 1?

<ESMA_QUESTION_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_1>

[bookmark: _Toc389496892][bookmark: _Toc392599422]	Structure of the interest rate derivatives classes
Characteristics to be used for interest rate derivative classes
Question 2: Do you consider that the proposed structure defined here for the interest rate OTC derivative classes enables counterparties to identify which contracts fall under the clearing obligation as well as allows international convergence? Please explain.

<ESMA_QUESTION_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_2>

Additional Characteristics needed to cover Covered Bonds derivatives
Question 3: Do you consider that the proposed approach on covered bonds derivatives ensures that the special characteristics of those contracts are adequately taken into account in the context of the clearing obligation? Please explain why and possible alternatives.
Stakeholders (CCPs and covered bond derivatives users, in particular) are invited to provide detailed feedback on paragraph 38 above. In particular: what is the nature of the impediments (e.g. legal, technical) that CCPs are facing in this respect, if any? Has there been further discussions between CCPs and covered bond derivatives users and any progress resulting thereof?

<ESMA_QUESTION_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_3>

[bookmark: _Ref392590661]Public Register
Question 4: Do you have any comment on the public register described in Section 2.3?

<ESMA_QUESTION_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_4>
[bookmark: _Toc389466262][bookmark: _Toc389496893][bookmark: _Toc392599424]	Determination of the OTC interest rate classes to be subject to the clearing obligation

Question 5: In view of the criteria set in Article 5(4) of EMIR, do you consider that this set of classes addresses appropriately the systemic risk associated to interest rate OTC derivatives? Please include relevant data or information where applicable. 
Please include relevant data or information where applicable.

<ESMA_QUESTION_5>
Introductory comment:
To add a clearing mandate for IRS has been widely anticipated by clearing and trading participants in Europe since the original G20 summit requesting OTC derivatives to be cleared. IRS and CDS were always the main focus and it was a surprise to the market that ESMA did not propose to implement the clearing obligation for all IRS currencies.  As the market had been expecting it, there would have been no additional burden for members and the regulators would have covered 100% of the outstanding notional amount and bring transparency to the asset class and by that mitigate the systemic risk resulting from trading IRS OTC.  
The following text shows how, in NASDAQ OMX’s view, not including other currencies could have a negative impact on the management of systemic risk.  This text is focused on the Nordic region and the nuances of this market which are not evident in ESMA’s analysis.
Systemic Risk
NASDAQ OMX considers the proposed set of classes of OTC derivatives to be subject to the clearing obligation by ESMA with the overarching aim of reducing systemic risk, only partially fulfils its purpose with currently proposed currencies.
When assessing systemic risk, consideration should be made to the fact that every currency area faces specific and unique risks and there is only one lender of last resort for that particular area. By only considering the overall size of the outstanding notional amounts of interest rate OTC derivatives in each currency area ESMA will not focus on the relative risk of the positions outstanding notional for each currency and by that underestimate the risk that smaller currencies constitute and therefore increase the aggregated risk within the EU. Excluding the Nordic currencies from mandatory clearing will lead to less clearing and transparency in the financial system in the region. A failure of one of the systemically important banks will in such scenario be much harder to resolve and by that impact the financial stability that most likely also will spillover to the Eurozone area. This is especially true for the Nordic area as we have EUR countries in the region and banks with very large flows in EUR.
In an attempt to demonstrate the relative sensitivity of the different currency areas NASDAQ OMX has assembled the BIS Statistical release on OTC derivatives statistics from December 2013 (May 2014) and worked out the ratios between the notional amounts outstanding of interest rate derivatives and GDP at current prices for December 2013. By doing this, a metric for relative sensitivity/exposure for the individual currency should be exhibited. There is also a measure of bank assets in relation to GDP used by the Swedish central bank, the Riksbank, in their Stability Report, to demonstrate how large a country’s banking sector is compared to its economy.  
Relative Exposures
When comparing outstanding Forward Rate Agreements ratios Sweden stands out with a ratio of 651 % of GDP which is much higher than any of the compared countries. This is explained to some degree by the Swedish banks external funding and the hedging of foreign investments by the insurance companies. This condition is regarded as one of the greatest sources of systemic risk by the Swedish authorities. As a comparison the UK has an outstanding Forward Rate Agreements ratio to GDP of 334%. 
Swedish Krona (SEK) outstanding interest rate swap ratio versus GDP stands at 830 % and is lower than the JPY, EUR and GBP ratio but is higher than the USD ratio and is still very high for a small currency.
If outstanding interest rate option positions also are included and we compare the grand total for all the outstanding notional interest rate derivatives contracts, the Swedish ratio adds up to 1522 % of GDP.  The SEK outstanding notional ratio is in line with or above the ratios for the currencies proposed by ESMA to be subject to the clearing obligation and should therefore be included. 
When considering the demographics of the Nordic financial market it becomes evident that it is built around a few relatively large banks. Referring to Provision 7(2)(c) of the RTS, NASDAQ OMX argues that the market dispersion would be seriously endangered in the event of default of a Nordic bank in a non-cleared environment for OTC derivatives. 
The Swedish bank assets relative to GDP reach 380 % and are the third largest in Europe. This should in itself provide an argument for mandatory clearing of SEK OTC derivatives.
The domination of Nordic banks in Finland and in the Baltics could lead directly into the euro system. In the event of a Nordic bank defaulting the consequences will be harder to oversee if Nordic interest rate OTC derivatives are not mandated for clearing. 
Whilst ESMA estimates that around 90% of the outstanding notional is covered by including the top 4 currencies, there is still systemic risk remaining – and to impose a clearing obligation for only 4 currencies could increase the risk in other currencies in the EU as the market adjusts its trading patterns to meet or avoid the clearing obligation. In fact, to not impose a clearing obligation for the Nordic countries could reduce liquidity in the Nordic region, and exacerbate the systemic risk.
[image: ]
Source: BIS, OECD, Riksbank & European Banking Federation (EBF)
<ESMA_QUESTION_5>


[bookmark: _Ref390182009][bookmark: _Toc392599425]	Determination of the dates on which the obligation applies and the categories of counterparties

[bookmark: _Ref392593104][bookmark: _Ref389061836]Analysis of the criteria relevant for the determination of the dates

Question 6: Do you have any comment on the analysis presented in Section 4.1?

<ESMA_QUESTION_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_6>

[bookmark: _Ref392593201]Determination of the categories of counterparties (Criteria (d) to (f))

Question 7: Do you consider that the classification of counterparties presented in Section 4.2 ensures a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_7>
NASDAQ recognises that this consultation relates to IRS but it is not clear whether the methodology described in this section would automatically be applied to future clearing obligations.  Therefore NASDAQ wants to raise, at an early stage, the potential impact that the categorisation could have on the Commodities market.

NASDAQ has a concern regarding the implementation for the clearing obligations related to counterparties falling under Category 3: NFC+. 

The wording says that Category 3 NFC+ counterparties who are clearing members of an authorised CCP, should be considered as belonging to Category 1 instead and thus be required to immediately comply with the clearing obligations within 6 months instead of 3 years for Category 3 counterparties.  The argumentation from ESMA on this area is clear i.e. if connectivity already exists then to be a category 1 member is no additional burden. On the connectivity side, this can be argued. However, as explained below, in the commodities market there are other factors that must be considered and reasons why NFC+ counterparties need longer to comply with the clearing obligation (whether or not they are clearing members).
 
This creates an incentive for Category 3 NFC+ counterparties that are clearing members of a CCP to abandon their clearing membership of the CCP in order to avoid the clearing obligation within 6 months. In our opinion this is not in line with the text in the EC declaration 7th February 2013 which require sufficient time to fully adapt the clearing obligation for non-financial counterparties. Hence, for markets with a high degree of Category 3 NFC+ counterparties being direct members of the CCP the proposed regulation creates a serious risk of reduced liquidity and transparency as NFC+ are incentivised to withdraw to more bilateral trading outside regulated markets and outside CCP clearing. Such a development would clearly contradict the G20 objectives to create more transparent and resilient derivative markets. 

An example of a market potentially negatively affected by the proposed classification is the Nordic power market. That market has developed since the deregulation in the 1990s through focus on transparency and has grown into a liquid and well-functioning physical day ahead-market and exchange trading of financial contracts. The fundamental members (non-financials) have represented 60% of total traded and cleared volume during the last five years. Over 85% of all financial transactions in the Nordic power market are CCP cleared. This model has attracted a high, stable and diverse number of market participants, financials as well as non-financials, all contributing to market liquidity. It has led to a sound competition, benefiting the market as a whole, including the end users and consumers. 

Furthermore, in addition to requiring a clearing obligation within 6 months for the NFC+ counterparties, the EMIR Implementation Act will come into force in March 2016. Currently non-financial counterparties may use bank guarantees as collateral for CCP clearing of power and gas derivatives, without the guarantees being fully backed. However, in March 2016 the requirement for full backing will kick in unless changed. Non-financial counterparties will face a significant increase in collateral cost which creates disincentives for non-financials to hedge contracts beyond March 2016. The burden of the NFC+ will be disproportionally large compared to the benefit. Finally, in electricity and gas markets this risk is particularly exacerbated by the proposal to define physically delivered contracts traded on an OTF as not being financial instruments combined with the proposed classification in Section 4.2.

For these reasons, it is a matter of great importance to the NFC+ market participants to have 3 years instead of 6 months, in order not to create further incentives for a negative market shift as described above.
<ESMA_QUESTION_7>

[bookmark: _Ref389061941]Determination of the dates from which the clearing obligation takes effect

Question 8: Do you consider that the proposed dates of application ensure a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_8>


[bookmark: _Toc392599426]	Remaining maturity and frontloading


Question 9: Do you consider that the proposed approach on frontloading and the minimum remaining maturity ensures that the uncertainty related to this requirement is sufficiently mitigated, while allowing a meaningful set of contracts to be captured? If not, please explain why and provide possible alternatives compatible with EMIR.

<ESMA_QUESTION_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_9>


[bookmark: _Ref390182025][bookmark: _Toc392599427]	OTC equity derivative classes that are proposed not to be subject to the clearing obligation


Question 10: Do you have any comment on the analysis on the Equity OTC derivative classes presented in Section 6?

<ESMA_QUESTION_10>
NASDAQ OMX has the view that the ESMA proposal to not submit any equity derivative class to the clearing obligation (CO) is not in line with the original mandate from the G20 leaders as stated in EMIR and furthermore carries the risk of unintended consequences for the achievement of the goals expected with the application of MiFIR regulation. 

Indeed, for some financial markets it may result in:
· no reduction of current bilateral risk levels in equity derivative products,  
· prevent the development of a transparent and efficient equity derivative market and 
· no reduction in the use of standardized OTC equity derivatives products (i.e. plain vanilla and flexible contracts).   

[bookmark: _GoBack]Effectively with this proposal, the message sent to market participants is that everyone may continue with current practices of trading OTC all well standardized equity derivatives contracts without any real impact from the wave of regulation that is and has been produced. 

Based on the consultation paper, it emerges that the ESMA proposal to exclude all standardized OTC equity derivatives products (e.g. plain vanilla and flexible derivatives) is based on the following aspects:

· equity assets represent a limited share of the total OTC derivative market leading to a small systemic risk

· data on OTC volumes currently cleared by NASDAQ OMX indicates that there is little or moderate level of activity without evidence of any of these classes being kept OTC in volume

ESMA concludes that based on its analysis: the clearing obligation of the equity classes currently cleared by NASDAQ OMX would not add any immediate benefits and it would be disproportionate at this point in time.

NASDAQ OMX disagrees with ESMA’s analysis and conclusions presented in the consultation paper as these are affected by three main issues:

1. They neglect market specific characteristics and size and therefore neglect the consequences on the systemic risks and stability at a regional financial market level.

2. When estimating the un-cleared volumes for the OTC equity product classes cleared by NASDAQ OMX, the analysis is not based on data with the right level of granularity and accuracy.

3. No consideration for the possible negative consequences in relation to MiFID/R II regulation and the original objectives from the G20 directive.


Looking back to the original mandate from the G20 leaders at the 26 September 2009 summit in Pittsburgh, it was agreed that all standardised OTC derivative contract should be cleared through a CCP. 

A commitment that was reaffirmed also in June 20, G20 summit in Toronto with the addition to implement also measures to improve transparency. 

It was also noted that the incentives previously put in place to promote CCP clearing for standardised OTC derivatives contracts did not prove sufficient and therefore the need for a mandatory requirement was considered a necessary step to ensure that all OTC derivatives that can be cleared centrally 

In defining these guiding principles and in the resulting EMIR regulation, there is no limitation in terms of size of markets or products to be affected. 

Plain vanilla equity derivative contracts traded OTC are by definition well standardized and therefore should not be exempt from clearing obligation.

Flexible derivatives are also to be considered as a standardized type of offering as they are very similar among CCPs and it is easy to find a minimum common denominator for the contract attributes that can be tailored (e.g. style of options, expiration date, settlement type, strike price). 

The tailoring allowed by NASDAQ OMX for Nordic flexible contracts is very well defined and simple (http://www.nasdaqomx.com/transactions/posttrade/clearing/europeanclearing/products/flexible-derivatives) and it would be very easy to mandate for clearing any OTC contracts that can be mapped to a NASDAQ OMX flexible derivative contract.

1) Need for a regional market view:

While NASDAQ OMX understands the ESMA approach of prioritizing OTC classes that poses larger systemic risks on a global scale, this should not be detrimental to the stability of regional financial markets and currencies as already extensively discussed in the NASDAQ OMX answer to question 5 of this consultation paper. 

NASDAQ OMX suggests that ESMA should assess the characteristics of each financial market and the implications of a clearing obligation from a regional risk reduction point of view and also with the objective to promote transparency.

In the Nordic region there are still large volumes on standardized contracts that are kept OTC, which have no reason for remaining un-cleared. Such classes (i.e. plain vanilla equity derivative contracts and the so called flexible derivatives) are the easiest OTC trades to be mandated for clearing as it would have a minimal impact on Members process and operations.

Effectively from the ESMA assessment of the criteria for considering a clearing obligation, these classes appear fully to satisfy the requirements (please refer to the following section as far as volumes and liquidity is concerned) when applied to the Nordic region.


2) Lack of reliable and accurate data on OTC volumes for Nordic products:

Based on the NASDAQ OMX remarks presented in the previous chapter  (1), the volumes of OTC vanilla and flexible equity derivatives contracts should be estimated based on the data that by now should be available with the introduction of the trade reporting obligation that entered in effect in Feb 2014.

In the absence of such data it would have been more appropriate to wait before putting forward a negative response, until such data would have been available for a proper and focused analysis.


Therefore, NASDAQ OMX disagrees strongly with the approach followed in 315 to 322 where it is stated:

“…the traded values of the OTC versus ETD transactions on this contract shows that the OTC represents only 0,5% of the total.”

And therefore:

 “ESMA has determined that for the equity OTC derivative classes that NASDAQ OMX is authorised to clear, there is little or a moderate level of activity without evidence of any of these classes being kept OTC in volumes”.

It is deceiving to compare NASDAQ OMX cleared OTC volumes versus the NASDAQ OMX exchange traded products to draw the conclusion that there is no evidence of OTC volumes that are not centrally cleared.  

The NASDAQ OMX opinion is that the level of un-cleared OTC classes for the Nordic region can only be derived by using the actual data from the reporting obligation. 


3) The G20 original objectives  and impact on Mifir/d II regulation:

NASDAQ OMX considers EMIR regulation and its introduction of the clearing obligation for standardised OTC equity derivatives products as a first important building block with Mifid/r II regulation then being the next milestone.

Mifir text refers to the EMIR clearing obligation in relation to the introduction of the trading obligation.

“The primary purpose of the MiFIR trading obligation is to determine which of the equity derivatives subject to the EMIR ‘clearing obligation’ should also be required to trade on a regulated market, MTF, OTF, or equivalent third country venue when traded by relevant counterparties (as defined in EMIR). “ (Mifir II DP)

Clearly, the ESMA proposal to exclude the Nordic plain vanilla volumes currently traded OTC from a clearing obligation undermines the possibility to apply a trading obligation to such volumes. 

Volumes, that will therefore keep on being traded away from transparent venues and will hence not be centrally cleared.

ESMA states in the MiFIR DP that “it is the clear intention of MiFIR that the relevant rules under MiFIR will be as consistent as possible with those under EMIR“, considering the approach used by ESMA in the CO draft, there is a concern that similar negative outcome could apply to the introduction of the trading obligation.

Furthermore, looking at the common criteria for the definition of a liquid market and the introduction of a trading obligation, NASDAQ OMX is worried that the exclusion of some Nordic product classes from the Clearing Obligation, could affect the evaluation of such liquidity criteria.

For criteria such as frequency of trades, number of participants, average size of transaction, etc. for product classes traded at NASDAQ OMX, the lack of an EMIR clearing obligation will result in underestimating the real liquidity of the products as the considerable OTC volumes would never be taken into consideration.

 There is therefore a risk that some products might be deemed as illiquid with the negative result of actually preventing the development of a transparent market and efficient price formation and keeping a status quo also in terms of regional systemic risk. 

Contrary to this, in MiFIR it is explicitly stated that:

“The assessment of sufficient liquidity should take account of market characteristics at national level including elements such as the number and type of market participants in a given market, and of transaction characteristics, such as the size and frequency of transactions in that market.”

As it seems from the ESMA assessment in the CO consultation paper there are actually no real impediments for implementing a mandatory CCP clearing of OTC traded vanilla and flexible equity derivative contracts except for the assumed size of the OTC volumes in relation to the systemic risk on a global scale.  

It is clear that such an approach followed in the EMIR CO proposal is inconsistent with the legislator intention in MiFIR II to actually take into account the market characteristics at a national level. 
Such discrepancy in our view should definitely be addressed in the application of the EMIR CO by having a regional view. 

Effectively the lack of a CO will, based  on the NASDAQ OMX opinion, undermine the possibility to achieve some of the goals set forth with MiFID/R II on the Nordic equity derivative markets. 


NASDAQ OMX proposal:
Based on the arguments above NASDAQ OMX recommends ESMA to:

A) Add in the proposal to the EU Commission to introduce a clearing obligation for any OTC equity derivative contract for SEK, DKK, NOK and EUR denominated classes that mirrors the listed exchange trade derivatives available for clearing at NASDAQ OMX. Furthermore, introduce a clearing obligation for any OTC equity derivative contract for SEK, DKK, NOK and EUR denominated classes that mirrors the NASDAQ OMX OTC tailor-made contract clearing offering.

B) Alternatively, remove the negative outcome of its analysis from the proposal to the EU Commission and conduct a more detailed analysis based on:

a. Consider a regional view in terms of risk assessment and where the size of the un-cleared OTC volumes is put in relation to the size of the CCP cleared volumes in each market.

b. Use of data from the trade reporting obligation to assess the real size of the un-cleared OTC equity derivative contracts on Nordic names and currencies (with focus on standardized and flexible derivatives products) or engage the local competent authorities to request such information directly from the main financial institutions in each region-

c. Re-assess the criteria in the EMIR regulation based on the above two points.

d. Issue a new draft for CO on equity derivatives for vanilla and flexible equity derivatives on Nordic product classes
<ESMA_QUESTION_10>


[bookmark: _Ref392593404][bookmark: _Toc392599428]	OTC Interest rate future and option classes that are proposed not to be subject to the clearing obligation

Question 11: Do you have any comment on the analysis on the OTC Interest rate future and options derivative classes presented in Section 7?

<ESMA_QUESTION_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_11>


[bookmark: _Ref389465288][bookmark: _Toc392599429]Annex I - Commission mandate to develop technical standards

[bookmark: _Ref389466688][bookmark: _Toc392599430]Annex II - Draft Regulatory Technical Standards on the Clearing Obligation
Question 12: Please indicate your comments on the draft RTS other than those already made in the previous questions.

<ESMA_QUESTION_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_12>


[bookmark: _Toc392599431]Annex III - Impact assessment
Question 13: Please indicate your comments on the CBA.

<ESMA_QUESTION_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_13>
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