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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Guidelines on asset segregation under the AIFMD, published on the ESMA website.
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_G_AIFMD_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider
Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_G_AIFMD _NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_G_AIFMD _AIXX_REPLYFORM or ESMA_CE_G_AIFMD_AIXX_ANNEX1

Responses must reach us by 30 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 

Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Which of the two identified options do you prefer? 
<ESMA_QUESTION_G_AIFMD_1>

The European Banking Federation (EBF) welcomes ESMA’s initiative to develop guidelines to ensure uniform implementation throughout the EU of regulations for asset segregation under the AIFMD. 

The EBF considers that the debate on financial asset segregation must be held across the various regulation (AIFMD, MIFID II, CSDR, EMIR and the forthcoming UCITS V). . The EBF is convinced that the concept must be addressed through in depth discussion and consultation with stakeholders and market participants. 
The members of the European Banking Federation have been and still are engaged in serious discussions on this issue. However there has been a broad divergence in interpretation of the consultation paper that has made finalising our position difficult. Particularly due to the diverging views on how to understand and interpret the options presented in the consultation paper, it has not been possible to find alignment between all members on a specific option. Instead, maximum flexibility between the options has been deemed by the majority of members to be the most preferable position.

The EBF would, therefore, like to invite ESMA to take into consideration the following general principles in its further work on a harmonised implementation of asset segregation under the AIFMD: 

1.
Investor protection against depositary or delegate insolvency is determined by the national laws and legal system of a jurisdiction and not by asset segregation in individual accounts. In fact, segregation can only play an auxiliary role in protecting investors: it is not, in itself, a solution. In other words, a greater degree of segregation (through separate accounts) does not automatically translate into greater investor protection. 

2.
Within the EU, there are two fundamentally different models for holding assets in accounts:
i) Direct account holding: Some member states (e.g. the Nordic countries) utilise a custody structure in which accounts are separately carried for each end investor, all the way down the chain to the level of the issuer CSD. These structures function only within the respective domestic markets, and thus where investors in these countries wish to invest abroad, omnibus accounts are employed.
ii) Omnibus account holding: Other member states employ custodial structures which enable a depositary to aggregate the assets of its various clients into a single collective “omnibus” account at delegate level. These structures work equally across national borders.

The account holding model itself does not, however, determine the level of investor protection.

3.
Asset segregation at delegate (or third party) level may be successfully achieved not only through physically separate accounts but also through technical or record-keeping mechanisms with the same level of protection. Where omnibus accounts are used, technical or record-keeping mechanisms are a prerequisite for operating them.

4.
The EBF is confident that ESMA is aware of the importance, any determination of the mechanics of how AIF assets are to be segregated from other client assets may have on the investors and on other activities of their intermediaries. Concretely, the determination on whether the segregation is to occur through the creation of physically separated accounts or through the identification of assets through technical or record-keeping means has a significant impact not only on the safe-keeping of AIF assets but also far-reaching consequences in terms of:

•
The extent to which omnibus accounts can be used at all;
•
The functionality of the TARGET2-Securities (T2S) settlement engine;
•
The access of European investors to international markets, particularly to those which do not arrange for the same segregation requirements as designed by ESMA’s guidelines;
•
The ability of investment firms to offer various services to AIFs (e.g. collateral management, prime brokerage).
In conclusion, many EBF members do not prefer or support either of the two identified options and are of the view that neither option 1 nor option 2 is required by the AIFMD, nor are they of the view that either of the proposed options sufficiently furthers the stated purposes of investor protection or protection of client assets in the event of a negative (i.e., insolvency or bankruptcy) development affecting the depositary, a prime broker or a third party delegate. These members are confident that alternative options (including options 3 and 4 described on page 15 of the consultation paper) are possible and compatible with the AIFMD and its implementing measures.

 Some members favour option 1 and/or option 2 because they believe that the custodial function materialises by registering assets in segregated financial instruments accounts, at the depositary level or at its delegates level, and that segregation requirements for assets held in custody materialise by segregated accounts as opposed to records for “other assets”.
Moreover, the members who are of the view that neither option 1 nor option 2 are required by the AIFMD are very concerned about the significant risks and expected costs and complexities of the implementation triggered by those options. They expect AIFs (and their shareholders), depositaries, global custodians, prime brokers, delegates, their clients and the market generally to be negatively affected and thus believe that such disadvantages are not justified.

Finally, many members would welcome if ESMA could consider that the envisaged requirements for segregation through individual separate AIF accounts should, in fact, not be mandatory. 

The EBF would like to invite ESMA to a discussion on the above-mentioned principles and the envisaged guidelines on asset segregation under the AIFMD. The EBF stands ready to assist ESMA in any questions that may arise.

The EBF would also like to refer ESMA to the responses of its member organisations.

<ESMA_QUESTION_G_AIFMD_1>

Q2: Would you suggest any alternative option which is compatible with the AIFMD and its implementing measures? If yes, please provide details.
<ESMA_QUESTION_G_AIFMD_2>

EBF members think that a range of options around 2 up to 4 may be more realistic, pragmatic and more efficient. One should not forget that the stricter the segregation, the more complex the network and thus the more risk is introduced. We should also take into account that in case of failure the more complex the organisation the more time and difficulties will confront the recovery of assets. 

We think that option 5 may go a step too far and then may remove control over the financial assets by the depositary. One should note equally that in the case of AIFMD a level playing field should be ensured at the level of financial assets between the custody chain and prime brokering chain. 

Overall, a majority of members believe that alternative options are (i) consistent with and permitted by AIFMD, (ii) achieve the policy objectives of AIFMD Level 2 with respect to investor and client asset protection and (iii) do not share the serious risks, costs and other shortcoming associated with proposed options 1 and 2. This reasoning is based on: 

1. AIFMD Article 21(11)(d)(iii) requires segregation of client and proprietary assets only.

2. Level 2, Article 99(1)(a) directs the Depositary to ensure that its Delegate "keeps such records and accounts as are necessary to enable it at any time and without delay to distinguish assets of the depositary's AIF clients from its own assets, assets of its other clients, assets held by the depositary for its own account and assets held for clients of the depositary which are not AIFs."

3. Level 2 does not expressly state that the Delegate must hold AIF assets in a segregated account. The words "segregates" and "segregation" are used in this respect only in, and when referring to, the AIFMD text at Article 21(11)(d)(iii), and not in relation to the Level 2 obligations.

4. The key requirement is to be able to distinguish the relevant assets, which can be done on a books and records basis without segregated accounts. This terminology was carefully chosen to avoid imposing any additional segregation requirements on top of the AIFMD requirement set out at 2.17.1.

5. In Level 2, Article 99(1)(a) tracks the text in CASS 6.5.1 to which Delegates (located in the United Kingdom) are directly subject and which they satisfy by maintaining appropriate books and records and therefore the requirements of Level 2 should be complied with in the same way.

6. AIFMD Recital 40 which allows for common segregated accounts of AIF client assets, can in our view not be read as prohibiting common segregated accounts of AIF and non-AIF client assets.

<ESMA_QUESTION_G_AIFMD_2>

Q3: Do you have knowledge of the impact that each of the two options identified would have on your business in terms of restructuring of existing delegation arrangements in Europe and third countries? Please quantify the one-off and ongoing costs as well as the type of costs for each of the two options or any alternative option that you may prefer.

<ESMA_QUESTION_G_AIFMD_3>

Financial asset segregation depending on the retained approach will inevitably lead to costs and impact efficiencies. The more segregation the higher the number of accounts to open and to manage, this within the EU borders but also outside of it where local regulation may prevent the EU model to be exported fully. However overall costs are difficult to assess as they would clearly depend both on markets, the number of AIF/AIFMD and the institutional structure, noting that some of the depositaries are not banks.
<ESMA_QUESTION_G_AIFMD_3>

Q4: Do you see merit in foreseeing a specific treatment for certain types of arrangement (e.g. collateral management arrangements)? If yes, please specify how your proposal would ensure compliance with the relevant requirements of the AIFMD and Level 2 Regulation.
<ESMA_QUESTION_G_AIFMD_4>

The members of the European Banking Federation have been and still are engaged in serious discussions on this issue. However there has been a broad divergence in interpretation of the consultation paper that was making finalising our position difficult. In any case, given the responsibilities taken by the depositary it needs to have appropriate access to information and control over the financial assets it is entrusted with.

The EBF would also like to refer ESMA to the responses of its member organisations.

<ESMA_QUESTION_G_AIFMD_4>

Q5: Do you agree with ESMA’s approach to discarding the third, fourth and fifth options described in Section 5 of the CBA? If not please provide data and information that support your view.
<ESMA_QUESTION_G_AIFMD_5>

With regard to segregation generally, we note that ESMA’s approach appears to be founded on the premise that a higher level of segregation of assets will correspond with a better prospect of an expeditious return of assets upon an insolvency.  A majority of members disagree with this premise and with ESMA’s approach to bluntly discard the third, fourth and fifth options. There is no consensus amongst members on the most appropriate option.  

It is plainly of fundamental importance to investor protection that client assets should be segregated from assets belonging to the depositary or any delegate in order to minimise the risk of those assets falling into the insolvency estate of the depositary or delegate. Beyond this essential segregation, however, the policy priorities are: (i) to facilitate the timely establishment of the rights of individual AIFs against the client asset pool, so that assets can be returned to them as quickly as possible upon insolvency; and (ii) to determine how any client asset shortfalls should be borne as between AIFs.  

The question is therefore whether further segregation is advantageous in those respects by comparison of the use of general omnibus client accounts and identification of entitlements using the books and records of the delegate, and (if so) whether the advantages outweigh any disadvantages. 

<ESMA_QUESTION_G_AIFMD_5>

	
	3



