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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Guidelines on asset segregation under the AIFMD, published on the ESMA website.
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_G_AIFMD_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider
Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_G_AIFMD _NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_G_AIFMD _AIXX_REPLYFORM or ESMA_CE_G_AIFMD_AIXX_ANNEX1

Responses must reach us by 30 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 

Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Which of the two identified options do you prefer? 
<ESMA_QUESTION_G_AIFMD_1>

ESMA rejects options 3, 4 and 5 on the grounds that they do not appear to be compatible with the provisions of AIFMD and its secondary legislation; also, in the choice between options 1 and 2, it prefers 1. However, we do not share ESMA's opinion in connection with options 3, 4, and 5, particularly with respect to option 3. In our opinion, it is a fully valid option that offers sufficient protection in the light of the AIFMD requirements.

Consequently, if ESMA maintains the current approach (assessment of the various options), we propose that option 3 be reinstated as one that is entirely valid. We also consider that the ESMA document should not choose any one of the valid options.

We understand that segregation of AIF assets in either of the two proposed methods would not offer greater security to investors in the event of insolvency when compared with the current Spanish system, which goes beyond the approach adopted in UCITS V. In Spain, firms generally keep UCITS assets in accounts that are separate from other client assets and, of course, from the firms' own assets. The Spanish approach, which we consider to be fully valid under AIFMD, is closer to option 3, which the ESMA has ruled out in the document. As stated earlier, we believe, consequently, that this option should not have been ruled out.

Article 22a.3.c) of UCITS V requires that the the assets of the clients of the depositary be kept separate from its own assets, but does not go any farther. And article 22.8 requires that Member States ensure that, in the event of insolvency of the depositary, the assets of a UCITS are unavailable for distribution among creditors, to which end it is sufficient for the assets to be kept separate from the firm's own account (option 3, once again).

In recital 40, the AIFMD states that a third party to whom the safe-keeping of assets is delegated should be able to maintain a common segregated account for multiple AIFs, but it goes no farther and, consequently, does not expressly prohibit the inclusion of non-AIF assets in such accounts. In article 21.11.d.iii), it considers an approach similar to that of UCITS V. This issue was implemented in a rather unfortunate manner in Commission Delegated Regulation 231/2013 (AIFMD Regulation), allowing for a much more restrictive interpretation with regard to the segregation of AIF assets in that, even though it could be understood that the reference to the keeping of the necessary records and accounts allows for the current segregation approach, on the understanding, at least in Spain, that the assets owned by the AIF could effectively be distinguished.

Meanwhile, in contrast with the Spanish approach, the regulations governing AIF allow the assets held for the account of the AIF to be registered as belonging to the AIFM; in our opinion, this approach clearly entails greater risk for investors than the question of whether or not AIF assets are segregated by the custodians.

Moreover, IOSCO issued a consultation in October 2014 in connection with safe-keeping of UCITS assets, in which it proposed the principle that assets in safekeeping for the custodian's own account be kept separate from those in safe-keeping for third parties; we fully agree with this principle, which conforms to both UCITS V and the approach that currently applies in Spain.

Nevertheless, if forced to choose between one of the two options, our preference would be for option 1 because it is the one that offers an appropriate level of protection for investors in AIFs given that, by establishing a segregated account for each AIF depository, it limits the exposure of AIF assets at a depository to events affecting the AIF assets of other depositories. In any event, as noted above, we consider option 3 to be equally valid and appropriate and believe it should be reinstated by the Commission and assessed on an equal footing.<ESMA_QUESTION_G_AIFMD_1>

Q2: Would you suggest any alternative option which is compatible with the AIFMD and its implementing measures? If yes, please provide details.
<ESMA_QUESTION_G_AIFMD_2>

As noted earlier, the preferred option would be one that is closer to option 3, which has already been ruled out by the ESMA but which we think should be reinstated.

<ESMA_QUESTION_G_AIFMD_2>

Q3: Do you have knowledge of the impact that each of the two options identified would have on your business in terms of restructuring of existing delegation arrangements in Europe and third countries? Please quantify the one-off and ongoing costs as well as the type of costs for each of the two options or any alternative option that you may prefer.

<ESMA_QUESTION_G_AIFMD_3>

Without prejudice to the doubts about the effectiveness of the options put forth by the ESMA to increase investor protection, the industry can certainly expect an increase in costs and in operating risk, for both AIFMs and for depositories, if it becomes obligatory to open, maintain and manage separate accounts. Such costs will be passed on to investors, who, in our opinion, based on the foregoing arguments, will not receive a higher degree of protection as a result.

Spanish regulations require a depository to delegate safekeeping of UCITS assets (both harmonised and non-harmonised UCITS) to a third party, with assurance of absolute separation between the proprietary accounts of that safe-keeping entity and the third-party account. Additionally, the draft amendment to the UCITS Regulation establishes that such segregation should make it possible to identify the depository's proprietary account. Since, in the framework of these requirements, each firm can adopt its own approach, we do not have information with which to quantify which of the options proposed by the ESMA is most widespread among Spanish depositories in practice, or, therefore, the cost of implementing each one.
<ESMA_QUESTION_G_AIFMD_3>

Q4: Do you see merit in foreseeing a specific treatment for certain types of arrangement (e.g. collateral management arrangements)? If yes, please specify how your proposal would ensure compliance with the relevant requirements of the AIFMD and Level 2 Regulation.
<ESMA_QUESTION_G_AIFMD_4>

From the standpoint of protecting AIFs and their investors, it would be advisable for the collateral received by an AIF to be subject, for these purposes, to the same rules as the AIF portfolio. Moreover, considering the purpose of the collateral, namely to safeguard the AIF's rights in the event of failure by a debtor of an AIF to repay principal, cases of insolvency by financial institutions are precisely those where there is greatest likelihood of having to execute the collateral, to which end it is necessary that the related assets are suitably segregated, since otherwise execution would be jeopardised. 

<ESMA_QUESTION_G_AIFMD_4>

Q5: Do you agree with ESMA’s approach to discarding the third, fourth and fifth options described in Section 5 of the CBA? If not please provide data and information that support your view.
<ESMA_QUESTION_G_AIFMD_5>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_G_AIFMD_5>
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