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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Guidelines on asset segregation under the AIFMD, published on the ESMA website.
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_G_AIFMD_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider
Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_G_AIFMD _NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_G_AIFMD _AIXX_REPLYFORM or ESMA_CE_G_AIFMD_AIXX_ANNEX1

Responses must reach us by 30 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 

Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Which of the two identified options do you prefer? 
<ESMA_QUESTION_G_AIFMD_1>

We feel that answering Q1 by simply either declaring preference for option 1 or option 2 would not take account of the reality of depositary banks and depositary business in an entirely adequate way. The analysis of the descriptions of Option 1 (paragraph 20) and Option 2 (paragraph 22) as well as the charts illustrating these descriptions has led to the conclusion that a more pronounced differentiation between custody accounts opened in the books of DELEGATES and custody accounts opened in the books of SUB-DELEGATES is crucial in understanding that a more differentiated view will be necessary to introduce a high quality standard governing a fundamental topic like asset segregation under the AIFMD.
When prompted to either select option 1 or 2 we would opt for number 2. However, when selecting Option 2 we were of the opinion that the scenarios set out in the consultation paper referred to the more specific scenarios described under (ii) and (iii) below. Furthermore we assume that responses selecting Option 1 have in mind the scenario set out under (i) below.
Please note for clarification: 

(i) Delegation by a bank acting as depositary of AIFs results in the opening of one custody account in the name of the depositary for all AIFs’ assets in the books of the sub-custodian acting as delegate (irrespective of the number of AIFs). (simple DELEGATION -> option 1 will apply)

(ii) Sub-delegation by a bank acting as delegate results in the opening of one custody account in the name of the delegate for all sub-delegated AIF assets in the books of the sub-custodian acting as sub-delegate (irrespective of the number of depositaries). (SUB-DELEGATION -> option 2 shall apply)

(iii) If a bank acts simultaneously as depositary of AIFs and as delegate of depositories of other AIFs, such bank will effect delegation or, as the case may be, sub-delegation to a sub-custodian acting as delegate or, as the case may be, sub-delegate by opening one custody account in the books of such sub-custodian in its name for all such AIF assets. (both DELEGATION and SUB-DELEGATION -> option 2 shall apply)

For the reasons given above we kindly ask ESMA to take into account the differences between delegation and sub-delegation as discussed above and that the potentially significant increase in accounts throughout the custody-chain due to some of the options for models of segregation will not result in an increase in the level of protection for customer assets that’s in any way proportionate to the implementation costs and the ensuing risks borne by these models. We also would like to point out that the options not consulted in Q1 include viable and working segregation models which should not be discarded in the process leading to the final guidelines.
The main arguments can be summarised as follows:

1) Protection of client´s assets in an insolvency scenario:

a) Insolvency at the level of the Delegate (=Sub-Depositary): 

Option 1 does not increase asset safety because the insolvency laws in EU member states and –according to our knowledge – also in the non-EU member states only refer to the possibility to segregate client´s assets and assets of the insolvent Delegate. It is therefore crucial that the liquidator of the Delegate should be able to form two funds, one fund consisting of client´s assets and one fund consisting of assets of the insolvent Delegate itself. In this case the client´s assets (both AIF-assets and non-AIF-assets) would be fully protected from claims of potential creditors of the Delegate and would not take part in the insolvency procedure.

As a result it has to be said that the only decisive factor is that any asset can be clearly identified as client´s asset or asset owned by the insolvent Delegate. Any further segregation at the Delegate-level (e.g. the segregation of AIF- assets and non-AIF-assets or the segregation of AIF-assets of each of the delegating depositaries according to “option 1”) does not increase the safety of client´s assets in an insolvency scenario.

b) Insolvency at the level of the Depositary: 

On page 17 of the Consultation Paper ESMA refers to the IOSCO-Report on Principles regarding the Custody of Collective Investment Schemes Assets (CR07/2014). According to Art. 26 and Art. 27. of this report the “consequences of these risks (=custodians assets are co-mingled with client´s assets) could result in the ownership of the assets being called into question in the event of misuse of insolvency of the custodian, which may create difficulties differentiating ownership of the assets”. 

We would like to point out that an insolvency scenario of Depositary 1 or Depositary 2 would not change the claims of these depositaries. As the fact that these depositaries have become bankrupt does not affect their rights or claims against their sub-delegates (“third party”, “Delegate”), the liquidator would be able to claim any client´s asset to be delivered back to him (as a trustee of the Depositary´s clients) or – more likely – to try to find another depositary that is willing to step in the position of the insolvent Depositary in order to transfer the client´s depository accounts to this new depositary.  

Any transfer of deposits at the depositary level would not affect the legal position of the third party (sub-depositary level). So also in an insolvency scenario at the Depositary-level any fur-ther segregation of the Delegate (e.g. the segregation of AIF- assets and non-AIF-assets or the segregation of AIF-assets of each of the delegating depositaries according to “option 1”) does not increase the safety of client´s assets.

c) Summary: 

In both scenarios (insolvency of the Delegate and insolvency of the Depositary) it is not necessary to have separate accounts for the AIF-assets of each of the delegating depositaries. There is only need for clear and precise segregation of the assets of the insolvent party (Depositary or Delegate) itself from the assets of its clients at any level of custody services.

2) Principle of proportionality

As the objective of the AIFMD is the protection of client´s assets in an insolvency scenario at the Depositary level or the Delegate level and in both scenarios this objective can be achieved without the proposed far reaching segregation obligation [in option 1] it would not be proportionate to demand any further segregation duties. Thus according to the principle of proportionality (Article 5 of the Treaty on European Union) the delegate should not be obliged to have separate accounts for AIF-assets of each depositary when it is holding assets for multiple depositary clients.<ESMA_QUESTION_G_AIFMD_1>

Q2: Would you suggest any alternative option which is compatible with the AIFMD and its implementing measures? If yes, please provide details.
<ESMA_QUESTION_G_AIFMD_2>

T 
No, we propose no further option. As the segregation obligation of the AIFMD is stricter than necessary to protect the client´s financial assets in any insolvency scenario of the third party, our proposed options would only require the segregation of the assets of any intermediary at all levels, but this does not match with the wording of the AIFMD and its implementing measures. 

Y
<ESMA_QUESTION_G_AIFMD_2>

Q3: Do you have knowledge of the impact that each of the two options identified would have on your business in terms of restructuring of existing delegation arrangements in Europe and third countries? Please quantify the one-off and ongoing costs as well as the type of costs for each of the two options or any alternative option that you may prefer.

<ESMA_QUESTION_G_AIFMD_3>

With a project like the AIFMD implementation it is clear that major costs will be incurred. More importantly however the implementation of new segregation models as suggested will mean an increase in complexity. Various additional Accounts will have to be opened in order to take into account the various treatments of AIFs/AIFMs, the securities held and potential tax or corporate actions issues. This will lead to a significant increase in accounts held throughout the custody chain.

Additional yearly costs will occur due to additional reconciliation, investigations, account maintenance fees and account management.
We strive to again emphasize that it is important to recognize that the increase in accounts as a means to further segregation for the sake of segregation is not self-sufficient to increase the protection of customer assets.

We also believe that the consequences with respect to possible incompatibilities with other jurisdictions and resulting limitations regarding financial products and services supplied within the EU should be investigated further. Without adding more complexity to the answer to this question, we also point out that an impact assessment w.r.t. the functionalities of T2S, e.g. the planned auto-collateralisation system should be undertaken.
Simplified cost estimation:

The European bank XYZ acts as Delegate for 10 AIF-Depositaries. Each of the AIF invests in 40 countries. That would result in 400 new depositary accounts. The yearly costs of any additional account can be numbered as EUR 10.000,-- p.a. These costs comprise of costs for due diligence (AML, KYC, RFP), reconciliation, investigations, account maintenance fees, error handling, booking, PEREX, IT costs (e.g. system adaptions, running costs).

Bank XYZ would have EUR 4m additional costs per year.

<ESMA_QUESTION_G_AIFMD_3>

Q4: Do you see merit in foreseeing a specific treatment for certain types of arrangement (e.g. collateral management arrangements)? If yes, please specify how your proposal would ensure compliance with the relevant requirements of the AIFMD and Level 2 Regulation.
<ESMA_QUESTION_G_AIFMD_4>

No specific treatment would be needed if e.g. option 4 [see below] would be implemented. We however see a significant impact, especially for collateral management systems, if far reaching segregation options [like option 1] are implemented throughout the custody chain.
<ESMA_QUESTION_G_AIFMD_4>

Q5: Do you agree with ESMA’s approach to discarding the third, fourth and fifth options described in Section 5 of the CBA? If not please provide data and information that support your view.
<ESMA_QUESTION_G_AIFMD_5>

We do not agree with the opinion that the level of investor protection is low in case of the fourth option. This structure provides full investor protection in case of depositary’s or delegate’s insolvency as there is still the segregation between investors’ assets and own assets of the insolvent party.

This structure has been the legal requirement and well established practice for many decades in Austria and there are no known cases where investors had to suffer losses due to such structure. 
Therefore we believe that option 4 is a valid and cost efficient alternative to options 1 and 2, which provides for a sufficient level of investor protection. However we agree that it may be difficult to interpret the actual wording of the AIFMD in a way which allows implementation of the principles of the fourth option.
<ESMA_QUESTION_G_AIFMD_5>
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