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	Reply form for the 
Call for evidence 

AIFMD passport and third country AIFMs 

Template for comments
for the ESMA MiFID II/MiFIR Discussion Paper   

	 


	Date: 7 November  2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

United Kingdom, 
Luxembourg.
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

Denmark – 1 Luxembourg domiciled fund 
Greece – 1 Luxembourg domiciled fund

Netherlands – 1 Luxembourg domiciled fund

Sweden– 1 Luxembourg domiciled fund
Germany – 1 UK domiciled fund 
<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

None
<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

Satisfactory 

<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

Limited experience as shown by our answer to question 1, but it has proved effective as a means of permitting marketing in other jurisdictions.
<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

We have not encountered material difficulties, but our examination of the application process in relation to future business plans indicates:

- application fees being charged and the amount varying between jurisdictions (it is not clear as to what these amounts relate to), 

- additional periods of time taken for review of the application in some Member States

-  additional administration functions (such as centralised agent) being required to be undertaken in some Member States.
All would seem to be over and above the strict requirements of the Directive and complicate the process as we look to use the passport in future. Streamlining these process as envisaged in the AIFMD would be an improvement.
In addition local marketing requirements have proven problematic.
<ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

No

<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

No
<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

We operate under Article 36 and Article 42
<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

Under Article 36 the AIFs are domiciled in Guernsey.
Under Article 42 we have an AIFM and several AIFs domiciled in Jersey.
<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>

9 funds marketed in UK
1 fund marketed in the Netherlands

<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>

3 managed in the UK
<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

No times
<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

No times
<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

No times
<ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

No times
<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

No times
<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

No
<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

No
<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

National private placement regimes have provided us with the flexibility to continue to market non-EU AIFs in selected Member States meaning we can continue to meet the savings needs of clients.  If the passport is only provided on the basis as set out in paragraph 7 of the call for evidence we would support the continuation of private placement regimes in countries where a passport is not provided.
<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

With the introduction of the passport, national regulators have reacted in one of the following ways

- continued with their existing private placement regime (which might mean there is no private placement regime)

- removed the ability to privately place,

- made their existing private placement regime more onerous following the introduction of the AIFM passport.
Those jurisdictions which have been historically open to private placement have continued to be flexible (and those that have effectively not permitted private placement continue to do so).  We have experience of some Member States making the old system of private placement more onerous  since the introduction of the passport, for example by requiring the appointment of a depositary (lite) prior to marketing,  This is onerous for existing non-EU AIFs meaning a delayed or decision not to market in such jurisdictions.
Generally speaking the lack of uniformity has been an obstacle since in each jurisdiction there is different paperwork and notifications to be made (unlike the regulator to regulator approach under the passport).

<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

See question 16 response
<ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

Costs vary between jurisdictions.  We point out three types of costs:

Registration charges apply in some, but not all, jurisdictions with some charging an ongoing annual fee.

Costs triggered by the requirement to appoint a depositary (lite) which can be prohibitive for a non-EU AIF looking to access selective Member States only.

Costs associated with the increased administrative burden in relation to additional reporting requirements to each Member State where private placement is undertaken.

<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

No
<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

Yes.  Costs associated with registration and ongoing reporting requirements have resulted in a deferred decision to market our funds in certain jurisdictions.
<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

The impact on competition will be dependent on how the passport is extended.  We would favour extending the passport to those AIFMs that operate under regulatory regimes that provide equivalent levels of investor protection that EU managers need to comply with.  This should ensure that any impact of increased competition between EU AIFMs and non-EU AIFMs remains fair.
<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

The ability to passport into a Member State rather than use national private placement regimes would likely mean more AIFMs may manage or market AIFs in Member States so any failure of oversight and/or regulation relating to a non-EU AIF could have a larger impact on EU investors.  However, it should be remembered that the passport only allows access to professional investors (it remains a national competence to allow AIFs to be marketed to retail investors).  Furthermore Article 37 has put in place additional safeguards by the use of a Member State of Reference. Supervisory co-operation between regulators is one of a number of regulatory requirements which need to be in place before market access is allowed (either under a passport arrangement or national private placement arrangement) meaning it is incumbent on regulators to ensure cooperation does take place.
It should also be noted that the amount of duplication in reporting would be reduced (since under Article 42(1)(a)  the non-EU AIFM has to comply with Article 24 reporting obligations with respect to each Member State where an AIF is privately placed).
<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

The AIFMD sets out the requirements that a country needs to meet in order for it to be considered a suitable domicile for AIFMs.  We believe these to be appropriate in order to allow AIFMs from those countries to access the EU.
<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

When considering carrying on business in a non-EU country we will weigh up the most cost efficient method of doing so.  This may mean we will need to set up a local presence and/or local fund range particularly where we wish to access retail investors.  It must be remembered UCITS funds have been fortunate in being able to access non-EU countries retail investor base whereas non-EU funds find this more difficult within Europe, this being dependent on each individual Member State’s openness.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

See answer to question 24
<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

See answer to question 24
<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

See answer to question 24
<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

No response
<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

No response
<ESMA_QUESTION_CE_AIFMD_29>
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