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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

 The Jersey Funds Association (the JFA) represents Jersey’s well established and growing funds industry. It works with the funds industry, policymakers, regulators and legislators to promote the highest standards of professional conduct amongst funds organisations. The JFA encourages cooperation between its members and provides a forum for discussion and exchange of ideas on matters in which its members share a mutual interest, as well as a medium through which its members may express professional opinions of public matters.

The JFA currently has 90 members. Our member base includes fund managers, administrators and depositaries, as well as institutional investors, fund of funds managers, and advisors representing all facets of Jersey’s funds industry. Our fund manager members manage investment funds covering a cross section of asset classes, comprising assets, and representing investors, based across a range of jurisdictions, representing Jersey’s global standing as a centre for funds.

We appreciate the opportunity to comment on our members’ experiences and views on management and marketing passports under the AIFMD.  Given that the JFA is an industry association and not itself an AIFM or an investor, we have provided responses based on consultation with our membership as at 7 January 2015. 

About Jersey

International standing

Jersey is a recognised leader in global regulation and co-operation as assessed by international bodies including the IMF, IOSCO and the OECD. 

AIFMD

Jersey was also the first third country to offer a fully compliant opt-in AIFMD regime and has reviewed its legislation to ensure that there are no obstacles for an EU NCA to perform its supervisory duties.  Jersey’s legislative and regulatory framework is robust and facilitates smooth co-operation between the EU and Jersey authorities. 

Jersey for pooling international investments

Jersey provides specialised cross-border banking, wealth management, investment and legal services. In an increasingly global world, there is growing demand for secure and efficient multinational transactions.  This is particularly important for individuals and companies who are conducting business globally.  

Jersey offers tax neutrality to investors which means they can pool investments from all over the world including the EU to finance projects globally efficiently and cost-effectively. Jersey’s robust legal framework and sound judiciary offer protection to investors who might be uncomfortable investing directly into riskier countries. Through our strong links with London, Jersey has deep access to capital markets for investment in infrastructure, telecommunications networks, machinery, buildings, homes and other physical capital to foster jobs and growth. 

Jersey is an important conduit for Foreign Direct Investment to the EU – for example, the 2013 Jersey’s Value to Britain research found that Jersey is a conduit for nearly £0.5 trillion (€0.64 trillion) of foreign investment into the UK, comprising 5% of the entire stock of foreign owned assets (as at 2011), vividly highlighting Jersey’s role as an investment gateway to Europe (source - Capital Economics research – Jersey’s Value to Britain, 2013).  Jersey is recognised by investors as having a significant depth and breadth of professional expertise which has been developed for over 50 years. Jersey has a stable political and economic environment with an established infrastructure designed to support the needs of the investment management industry.  International organisations with a presence in Jersey include BNP Paribas, Deutsche Bank, JP Morgan Chase, Citibank, Standard Bank, Royal Bank of Canada, State Street, UBS, and SG Hambros. 

It is noted that, with a view to providing its opinion on third country passporting in July 2015, ESMA is calling for evidence only 6 months into the meaningful operation of the AIFMD passport for EU AIFMs and the availability of modified NPPRs for non-EU AIFMs. It is hoped that this timeframe will be taken into account by ESMA in terms of evaluating market experience to date.
Please note that, as Questions 1 - 6 are directed at EU AIFMs regarding their experience of using the AIFMD passport (which to date has been available only for EU AIFMs), the JFA does not consider it to be appropriate to comment directly on these questions on the basis that it is not at this stage relevant for Jersey AIFMs or Jersey AIFs. However it should be noted (as referred to below) that Jersey has implemented legislation to enable passporting (in addition to AIFMD-compliant NPPRs) to fit alongside and form part of existing Jersey regulation.
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

See 1 above
<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

See 1 above
<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

See 1 above
<ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

See 1 above
<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

See 1 above
<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

The JFA’s AIFM and depositary members include entities operating under both Article 36 and Article 42.

<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

The JFA’s membership will principally be focussed on AIFMs and/or AIFs based in Jersey, although variants including AIFMs/AIFs in EU countries or other non-EU countries may be represented.
<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>

As at 1 January 2015 and on the basis of information provided by the Jersey Financial Services Commission (the “JFSC”), the number of Jersey established entities which are engaged in EEA marketing for the purpose of the AIFMD in accordance with Jersey’s AIFMD compliant regime comprise 60 Jersey AIFMs and 186 Jersey AIFs, with Jersey depositories acting in relation to 14 AIFs.  A precise breakdown of member states is not available, however data from the Jersey Financial Services Commission (JFSC) indicates that as at January 2015 particular member states into which AIFMD marketing activities have been carried out are Belgium, Denmark, France Germany, Ireland, Luxembourg, Sweden, the Netherlands and the UK.  However it is understood that certain AIFMs have indicated an intention to market more widely in the EU.
<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>

Although our AIFM and AIF members include certain EU AIFMs/AIFs, the majority are non-EU AIFMs/AIFs.
<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

The JFA understands from data provided by the JFSC that the JFSC received 54 requests from EU NCAs for the two year period 1 January 2013 to 31 December 2014 with an average response time of 15 calendar days.  
<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

The JFA, following consultation with the JFSC, is not aware of any such situations.
<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

The JFA, following consultation with the JFSC, understands that the JFSC has cooperated with NCAs in relation to on site visits of regulated entities.  <ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

The JFA, following consultation with the JFSC, is not aware of any such enforcement action by EU NCAs.
<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

The JFA, following consultation with the JFSC, is not aware of any such sanctions.
<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

No, there are no such limitations.  Specifically, Jersey has had long-standing statutory regimes for the regulation of funds and fund managers underpinned by laws principally including the Collective Investment Funds (Jersey) Law 1988, the Control of Borrowing (Jersey) Order 1958 and the Financial Services (Jersey) Law 1998. Under these regimes, AIFs have been subject to regulatory certification (including codes of practice) and AIFMs have been subject to licensing (again including codes of practice) but subject in appropriate cases to exemptions or lighter forms of consent. In order to ensure compatibility with the regulatory supervision requirements of the AIFMD, a regulatory review was undertaken in 2012 and 2013, resulting in additional regulatory obligations such that all types of Jersey AIFs and AIFMs involved in marketing to professional investors in the EU are regulated by the Jersey Financial Services Commission (JFSC) on a basis consistent with the AIFMD. 

Accordingly the statutory framework in Jersey (being, in relation to AIFMs, the Financial Services (Jersey) Law 1998, and in relation to AIFs being the Collective Investment Funds (Jersey) 1988 as underpinned specifically in relation to the AIFMD by the Alternative Investment Funds (Jersey) Regulations 2012 and the Alternative Investment Funds (Jersey) Order 2013) provides a clear legal basis for collaboration between the JFSC being the relevant regulatory authority in Jersey and a relevant NCA. In particular this expressly provides for the ability of the JFSC to assist and to liaise with relevant NCAs.

<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

As referenced in the response to question 13, the JFSC, as Jersey’s financial services regulator, has established mechanisms for liaising with NCAs of member states.  The JFSC also has a long-standing track record of investor protection within Jersey as a matter of robust regulation.  By way of illustration, the JFA understands from JFSC data that 16 formal complaints were provided to the JFSC in relation to regulated fund services providers for the two year period 1 January 2013 to 31 December 2014.  Of those 16 complaints almost half of the concerns related to fund performance, with 2 relating to inappropriate marketing and the remainder relating to administrative matters.
<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

The NPPRs are essentially a continuation of well-established market practice. These therefore represent a stable, familiar and non-disruptive method of achieving compliance with relevant parts of the AIFMD (transparency and reporting) while providing the benefits of utilising international best practice. The use of NPPRs in those EU member states which have provided for them has accordingly allowed a continuing flow of capital into, out of and within the EU, albeit with consistency of AIFMD disclosure and reporting standards with passported funds and where the relevant third countries meet the required co-operation standards.  This provides the benefit of JFA members of continued business flows with investors in EEA states. 

NPPRs also facilitate access by EU professional investors to AIFMs and advisors in well-regulated third countries with non-EU investment strategies, or by virtue of having a mainly non-EU geographical footprint or investor base (e.g. where headquartered in the U.S., Asia or other third countries or regions). Providing this NPPR access to a wider variety of global asset managers and advisors and their strategies provides EU professional investors with greater risk diversification opportunities and assists the globalisation of asset management, within the parameters of the AIFMD's disclosure, reporting and regulatory co-operation framework. In particular, this greatly reduces systemic risk in the EU’s financial system through reduced concentration of assets and wider investor choices for investors in EU member states.

As a corollary to this position, the ability of AIFMs established in well-regulated and co-operative third country jurisdictions to market to EU investors will typically provide those EU investors with an opportunity to co-invest alongside other global investors.  This tends to spread benefits of industry best practice in such areas as commercial terms for managers and investors, maximum efficiency in scale and expertise and an ability to choose “best of breed” strategies from the global market place. 

To the extent that there is an imposed restriction on investing with a wide range of AIFMs then there will tend to be a limit on the ability of EU investors to benefit from the advantages of this global market. 

It is acknowledged that ESMA is currently considering whether the AIFMD passport should be extended to non-EU AIFMs in selected third countries as well as in relation to non-EU AIFs managed by EU AIFMs. The JFA supports this extension, provided it can be achieved on a workable and efficient basis. Nevertheless, the JFA considers the continuation of the NPPRs to be an important and effective measure to ensure market continuity alongside the proposed extension of the passport mechanism. Increased harmonisation of the marketing and disclosure requirements relating to NPPRs across all EU member states would further increase the effectiveness of this approach. 

<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

Whilst the use of relevant NPPRs, as discussed above, is an essential tool for investors in certain EU jurisdictions, the inconsistent imposition of increased marketing requirements in EU member states has tended to raise barriers for investors in those markets. 

As referred to at question 13 above, Jersey has adopted a supervisory regime that complies with AIFMD requirements. Accordingly, in the case of the JFA membership, obstacles or barriers have not arisen through any shortcomings in the Jersey regulatory position but rather have tended to arise through factors such as the following: 

(i)
additional requirements being imposed by EU NCAs that have led to a lack of harmonisation of requirements, such as the requirement to have a depositary where there is a non-EU AIFM; 

(ii)
the NPPR of certain EEA States requiring confirmation of compliance by the third country regulator of the non-EEA AIFM and non-EEA AIF with the national law of those EEA States in relation to AIFMD; 

(iii)
non-implementation or limited implementation of AIFMD by certain member states. This has included in some cases NCAs not entering into regulatory cooperation agreements (as required by the AIFMD) with any third country;

(iv)
significant differences in interpretation by different NCAs of certain key terms used in the AIFMD such as “marketing” including when a marketing process is deemed to actually begin (as opposed to previously accepted forms of pre-marketing activity).

To the extent to which such matters create real obstacles or barriers to entry, the JFA query their enforceability by EU member states, particularly in view of the need to comply with the provisions of Article 63 of the Treaty on the Functioning of the European Union, confirming free movement of capital between EU member states and the rest of the world.
<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

There have been some obstacles for Jersey AIFMs when trying to register through the NPPR in member states where a more restrictive regime has been imposed. 

It should however be noted that there has been a wide disparity in levels of preparation by different NCAs (in some cases including member states which have not yet entered into co-operation agreements with any third country) which has led to inconsistencies in the ability of EU investors to continue to be able to access opportunities. In some member states (eg Italy) we understand that no NPPR actually exists. 

Significant issues have arisen in those member states with more burdensome requirements including timing in respect of the registration process and providing final documentation to regulators, versus investors having the ability to negotiate the documentation, particularly in the context of private investment funds such as private equity and hedge funds where investment terms are open to negotiation by investors. Once negotiated, a close of the fund would ideally follow very swiftly and not depend on further review/waiting period. Registration periods also vary between members states.

On a more general level, increased regulatory hurdles and uncertainties with regards to the ability to register can lead to managers looking away from such jurisdictions and towards more accessible markets. <ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

The costs of operating under NPPR under the AIFMD have been proportionate to regulatory costs under existing regimes in respect of those member states with baseline AIFMD requirements, but have been significant in others. For example, managers who have sought to market in those member states which have required the appointment of a depositary where there is a non EU AIFM have found their investors incurring additional depositary-related costs simply to provide access to investors in those jurisdictions without obtaining the benefit of the wider passport.

As reporting obligations and filing forms and requirements differ between different member states, non-EU AIFMs have also found themselves subject to varying additional compliance costs, depending on where and how they are required to file. The need for non-EU AIFMs to seek and pay for advice in different member states in a non-harmonised post-AIFMD NPPR registration and reporting environment can also prove a relatively significant additional, one-off, marketing cost. 

<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

As covered in questions to questions 16 and 17, EU member states have reacted in one of two ways.  

On the one hand there are those which have ensured that well-defined processes are available to provide for marketing to investors, subject to Article 42 of the AIFMD and on the basis in some cases of additional compliance and operational requirements (which may include, for example, the need for the relevant fund to appoint a depositary). 

On the other hand there are those member states which have not provided for a well-defined means of marketing in the jurisdiction. This in practice appears to have led to exclusion or extreme restriction by certain member states in marketing activity by international managers.  

There is a likelihood that this division will lead to a continuing disparity.  This will tend to self-reinforce as AIFMs continue to review marketing options, with jurisdictions that have been historically unclear in this area potentially becoming effectively closed for investment.

<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

Our members have generally been able to use the mechanism of private placement in those member states that have provided a well defined marketing route (see question 15).  Accordingly we believe, on the basis of the limited period of the post-AIFMD NPPR regime, the frequency of deterrence from undertaking private placement to have been limited to those member states with unclear or unworkable regimes.
<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

To the extent that relevant third countries have adopted equivalent requirements and which are designed to achieve the goals of the AIFMD, then such extension would, subject to a workable application of Article 40 of the AIFMD, and combined with reciprocity for EU AIFMs and AIFs, lead to a positive impact on competition within the EU. This will also tend to lead to EU investors gaining access to a greater range of asset management opportunities. 

Jersey has implemented a full statutory framework to adopt the AIFMD including Codes of Practice which set out the obligations of level 1 and level 2 of the AIFMD as a means of implementing the initial and ongoing requirements of the AIFMD into Jersey legislation.  

The JFA considers that in order to maximise market stability and ensure effective competition, it will be necessary to rely upon the continued use of NPPRs in parallel with the introduction of third country passporting regimes (see 22 below).

<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

The JFA considers that risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection would arise only where AIFMD equivalent regulation was not available, which is not the case in Jersey. See answers to questions 13 and 23.

Nonetheless it would be essential for equivalence and assessment mechanics to be workable and transparent in order to enable such an extension of a passport to non EU AIFMs. It is anticipated that in the event of eventual extension, initial workability issues concerning the operation of the passport will apply to third country AIFMs in the same way as they do currently to EU AIFMs.  The JFA encourages the resolution of these issues in conjunction with the extension of the passport while maintaining the regime of NPPRs in order to preserve stability.

It is understood that there are a number of inconsistencies which exist in relation to the operation of the passport mechanism. For example (i) inconsistent imposition of passporting fees by different member states; (ii) requirements for additional appointments of eg paying agents in certain member states  (iii) varying approaches of NCAs to levels of review of AIF documentation. As well as resolving these areas, additional areas that would need to be clarified or resolved in order to allow a passport mechanism to be available to AIFs and AIFMs in well-regulated and cooperative third country jurisdictions would include such aspects as (i) developing a consistent mechanism for determining the member state of reference (as referred to at Article 37 of the AIFMD); (ii) clarification of criteria for satisfaction of OECD model tax convention-compliant agreements; and (iii) implementation of appropriate transition rules for AIFs which were marketed prior to the development of the passport. 

The JFA recognises the additional authorisation and filing obligations that EU NCAs will become subject to if the passport is extended to third country AIFMs, and observes that such obligations may also require stream-lined processes and enhanced regulatory resources in order for effective regulation and investor participation to be achieved.  

In the absence of the above measures being taken then there would be a significant risk of additional market disruptions.

<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

There are no impediments to the application of the passport to the marketing of Jersey AIFs by EU AIFMs in EU member states and the management and/or marketing of AIFs by Jersey AIFMs. 

Jersey is a well-established jurisdiction for the formation of alternative investment funds and for the delivery of funds services, having provided such services for a number of decades. In 2011 it was the first ‘third country’ to announce a strategy of implementing an AIFMD ‘opt-in’ regime.  See question 13. 

The JFA believes there to be a wide disparity between levels of compliance/adoption of AIFM compliant regimes between different third countries and is confident that Jersey can serve as a ‘best practice’ benchmark for many other third countries.  As well as the AIFMD compliance measures in relation to financial regulation and supervision (see question 13), Jersey adheres to international best practice and global cooperation to ensure first class standards in order to provide services to the international market place.  By way of example, this is demonstrated by:

(a) Jersey’s compliance with international standards to counter money laundering and terrorist financing, as required by the Financial Action Task Force (FATF):

As referred to in a footnote included in the list of third countries that are currently considered as having equivalent AML/CFT systems to the European Union (published under the Common Understanding between member states on third country equivalence under the Anti-Money Laundering Directive (Directive 2005/60/EC), Jersey is treated as “equivalent” by member states of the EU. 

Measures to prevent money laundering and terrorist financing to be taken by financial institutions and designated non-financial businesses and professions are set out in the Money Laundering (Jersey) Order 2008 (the “Money Laundering Order”).  The Money Laundering Order applies to any person who is carrying on financial services business (a term that is defined in Schedule 2 of the Proceeds of Crime (Jersey) Law 1999) in or from within Jersey, and any legal person established under Jersey law carrying on financial services business (wherever in the world that activity is carried on).  In addition it should be noted that: 

o
Jersey is fully aligned with the highest standards of the 3rd Anti-Money Laundering EU Directive;

o
Jersey was rated by the IMF in 2009 as a ‘top division’ international finance centre;

o
Jersey is well prepared for the periodic assessment of Jersey’s compliance with international standards to counter money laundering and terrorist financing, as required by the Financial Action Task Force (FATF). Previously carried out by the IMF, the work will be carried out on this third occasion by MONEYVAL, a body of the Council of Europe, in January 2015.

(b) Jersey’s commitment to effective exchange of information in tax matters:

Article 40(2)(c) of the AIFMD refers to both bilateral and multilateral tax agreements for the effective exchange of information in tax matters and requires that all such agreements should fully comply with the standards laid down in Article 26 of the OECD Model Tax Convention on Income and on Capital.  The Tax Information Exchange Agreements entered into by Jersey with EU member states are all in accordance with the OECD Model Tax Convention on Exchange of Information on Tax Matters and this is consistent with Article 26 of the OECD Model Tax Convention on Income and on Capital.  This has been confirmed by the Global Forum on Transparency and Exchange of Information for Tax Purposes when assessing Jersey.  In addition Jersey has been subject to the multilateral convention since 1 June 2014.  The OECD/Council of Europe Convention on Mutual Administrative Assistance in Tax Matters provides for exchange of information on request in accord with the OECD Model Tax Convention on Exchange of Information on Tax Matters and OECD Model Tax Convention on Income and on Capital.  It is clear from the Global Forum assessments that the multilateral agreement and the bilateral agreements are to be treated as having equal merit.  More generally in respect of tax matters: 

○
Jersey has signed up to 36 Tax Information Exchange Agreements (TIEAs), with 8 under negotiation; 

○
Jersey has signed up to 8 Double Taxation Agreements with 14 under negotiation;

○
Jersey was one of the first international finance centres to be placed on the Organisation for Economic Co-operation and Development’s (OECD) “white list” as having implemented internationally agreed tax standards in 2009;

○
The results of Jersey’s 2011 OECD Peer Review found that ‘Jersey’s practices to date have demonstrated a responsive and cooperative approach’; 

○
Jersey was one of the 51 ‘early adopters’ in the signing of the Multilateral Competent Authority Agreement as a further step in the implementation of a new single global standard for automatic exchange of taxpayer information;

○
Jersey sits on the Organisation for Economic Co-operation and Development’s (OECD) Global Forum Working Group on automatic exchange of information as Vice Chair alongside Italy, the Netherlands, Colombia and India;

○
Jersey supports the St Petersburg G20 Summit Leaders Declaration which covered tax avoidance by multinational companies, tax information exchange and the need to work with developing countries;

○
Jersey is a supporter of the G8 Action Plan in enhancing the transparency of the ownership and control of legal persons and legal arrangements;

○
Jersey is committed to automatic exchange of information under the EU Savings Directive which took effect on 1 January 2015; 

○
Jersey is not a member of the EU but is in customs union with the member states. Jersey pursues a “good neighbour” policy and has supported the EU by voluntarily entering into agreements on the taxation of savings income and the application of the Code of Conduct on Business Taxation;

○
Jersey has signed intergovernmental agreements for improving international tax compliance with the USA for FATCA and with the UK for equivalent legislation;

○
Jersey is a member of the Global Forum on Transparency and Exchange of Information for Tax Purposes;

○
Jersey has been rated by the Global Forum as largely compliant, a rating that matches that of Germany, the UK and USA; and 

○
Jersey has joined the Multilateral Convention on Mutual Assistance in Tax Matters.

<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

Jersey has a well-established regulatory regime for the circulation in Jersey of prospectuses related to, and the investment by Jersey investors in, non-Jersey funds, without the need for filing fees and, where necessary, subject to swift JFSC approval. It should also be noted that there is an express statutory exemption from additional regulation by the JFSC for EU based distributors of UCITs funds and equivalents.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

See answer to question 24. It should be noted that it is not possible to "establish" a UCITs fund in Jersey – there is no third country element to the UCITs Directive.
<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

N/A
<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

The JFA is not able to comment on other third countries.  However, in relation to Jersey see answer to question 24.
<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

See answer to question 24.
<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

(a) Regulation/Supervision

Where AIFMD is applicable to activities of a Jersey AIFM, a Jersey AIF, or a Jersey AIF Depositary, Jersey has had in place regulatory infrastructure to comply fully with AIFMD since 22 July 2013. In this regard, Jersey regulatory requirements are in line with AIFMD requirements for private placement to EEA investors and in the event of a passport being available, or for those Jersey AIFMs who wish to be fully compliant earlier, in line with EEA AIFMD passport requirements. 

The Collective Investment Funds (Jersey) Law 1988 and the Alternative Investment Funds (Jersey) Regulations 2012 Regulations cover all Jersey AIFs, the Financial Services (Jersey) Law 1998 covers fund services business and AIF services business and the Alternative Investment Funds (Jersey) Regulations 2012 cover all AIFMs. In July 2013, the Jersey Financial Services Commission issued Codes of Practice for AIFs and AIF Services Businesses (which replicate the requirements of AIFMD and the Level 2 Regulations) and amended the Codes of Practice for Certified Funds and the Codes of Practice for Fund Services Businesses.

Different sections of the Codes of Practice for AIFs and AIF Services Businesses apply depending on whether the Jersey AIFM is subject to the Private Placement Rules or opts into the full regime. Where the Jersey AIFM is subject to the Private Placement Rules, Article 42 of the Level 1 AIFMD provides that only the transparency requirements relating to an Annual report, disclosure to investors and reporting obligations to competent authorities (Articles 22 to 24 of the Level 1 AIFM Directive) will apply and, if within scope, Articles 26 to 30 of the Level 1 AIFM Directive setting out the obligations for control of non-listed companies. The Codes naturally apply in full where the Jersey AIFM opts in to the full regime. To the extent that additional requirements are imposed by EEA States then these will need to be considered in addition.

(b) AIFMD stated requirements:

○
In relation to the required co-operation agreements the Jersey Financial Services Commission was able to enter into 27 out of 31 AIFMD co-operation agreements, noting that some EEA States have not signed with Jersey nor with any third country;

○
Jersey is not listed as a Non-Cooperative Country and Territory by FATF; and  

○
The multi-lateral Convention on Mutual Assistance in Tax Matters came into force in Jersey on 1 June 2014. Further information is available on Jersey Government’s website, which states that “The Jersey authorities are committed to numerous double tax agreements and information exchange programs”. The Jersey Government’s website provides information about these international tax agreements and explains how information may be requested. It details five main headings in relation to international tax agreements, namely: Automatic exchange of information and FATCA, Double taxation agreements, EU Savings Directive, the Multilateral Convention (international tax) and Tax information exchange agreements.

○
In relation to AML/CFT, see answer to question 23. 

<ESMA_QUESTION_CE_AIFMD_29>
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