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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs
<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs
<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs
<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs. Due to AIFMD transitional arrangements, late implementation or lack of implementation of AIFMD, the Jersey Financial Services Commission would however note that the experience of such AIFMD passport activity is to be assessed, at best, on six months activity.  Moreover, it would be of concern if the extension of the AIFMD passport to third countries followed the same pattern as for NPPR, which is associated at this early stage by delayed/partial implementation. As a minimum, the continuation of NPPR is imperative in providing EEA professional investors market access to Jersey AIFMs and Jersey AIFs up until such time as a workable AIFMD passport is made available.
<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs
<ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs
<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

Not applicable, on the basis that the AIFMD passport is not currently available to third country AIFMs or AIFs, such as Jersey AIFMs or Jersey AIFs
<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

The Jersey Financial Services Commission, as Jersey’s financial services regulator, requires all Jersey AIFs and Jersey AIFMs to obtain its approval prior to undertaking AIFMD marketing into the EEA pursuant to Article 42. 
AIFs and AIFMs that are already regulated by the Jersey Financial Services Commission, under the Collective Investment Funds (Jersey) Law 1988 and the Financial Services (Jersey) Law 1998 respectively, are subject to a further approval process. 
Prior to Jersey Financial Services Commission approval being granted to undertake AIFMD marketing into the EEA pursuant to Article 42: 

(i) any Jersey manager of a fund that was not subject to supervision by the Jersey Financial Services Commission and would now, following the introduction of AIFMD, be an AIFM is required to be a regulated AIFM; and

(ii) any Jersey unregulated fund or any Jersey private fund that would now, following the introduction of AIFMD, be an AIF is required to convert to being a regulated fund.
The Jersey Financial Services Commission also requires a Jersey AIF Depositary to notify it of its appointment to an AIF in relation to Article 36. It should be further noted that a Jersey AIF depositary is required to be regulated by the Jersey Financial Services Commission prior to its appointment as an AIF Depositary pursuant to Article 36.
<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

Jersey
<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>

As at 31 December 2014, from information recorded by Jersey Financial Services Commission, Jersey has 60 Jersey AIFMs and 186 Jersey AIFs being marketed into the EEA and Jersey depositaries are acting for 14 such AIFs.  At the time of seeking approval from the Jersey Financial Services Commission to market into the EEA, Jersey AIFMs indicated their intention to market into the majority of the EEA States. In particular, Belgium, Denmark, France, Germany, Ireland, Luxembourg, Sweden, the Netherlands and the United Kingdom are the principal EEA States where marketing takes place. Further information is available if that would be of assistance to ESMA.
<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>

The majority of Jersey AIFs will have a Jersey AIFM although some will also have EU AIFMs.
<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

The Jersey Financial Services Commission, as Jersey’s financial services regulator received 54 requests from EU NCAs during the two year period from 1 January 2013 to 31 December 2014. The Jersey Financial Services Commission is able to assist through specific AIFMD bi-lateral co-operation agreements, bi-lateral memoranda of understanding and the IOSCO multi-lateral memorandum of understanding. All of the requests were actioned and the average response time was 15 calendar days.
<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

None. The Jersey Financial Services Commission, as Jersey’s financial services regulator has responded and will respond to all appropriate requests for information.
<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

The Jersey Financial Services Commission, as Jersey’s financial services regulator, has co-operated and will co-operate with other regulators to provide assistance in relation to on-site visits by other regulators and has undertaken joint on-site visits with other regulators.
<ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

The Jersey Financial Services Commission, as Jersey’s financial services regulator, is not aware of any such enforcement action against Jersey regulated entities in respect of AIFMD.
<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

The Jersey Financial Services Commission, as Jersey’s financial services regulator, is not aware of any such action against Jersey regulated entities in respect of AIFMD.
<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

The Jersey Financial Services Commission, as Jersey’s financial services regulator, is not aware of any such limitations. The Jersey Financial Services Commission has a wide range of powers to license, supervise and enforce the regulatory regime in Jersey. Moreover, the Jersey Financial Services Commission is able to exercise these powers at the request of, or for the purposes of assisting, overseas regulatory authorities. 
The Jersey Financial Services Commission’s regulatory laws also provide gateways that enable the Jersey Financial Services Commission to communicate any information held to another regulatory authority to assist that authority in the exercise of its supervisory functions. 
The specific regulatory laws in relation to Jersey AIFMs and Jersey AIFs are the Financial Services (Jersey) Law 1998, the Collective Investment Funds (Jersey) Law 1988, the Alternative Investment Funds (Jersey) Regulations 2012 and associated subordinate legislation.
The Enforcement and Supervision divisions of the Jersey Financial Services Commission continue to respond, in a timely manner, to requests for assistance from overseas supervisory authorities, taking any action locally that is required as appropriate. 
<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

The Jersey Financial Services Commission, as Jersey’s financial services regulator, takes an active part in investor education in Jersey and also internationally through IOSCO Committee 8. The Jersey Financial Services Commission is concerned with the inappropriate marketing of complex financial products to retail investors and inadequate disclosure of AIFs to professional investors. 
Between 2011 and 2013 the Jersey Financial Services Commission undertook its Review of Financial Advice (similar to the UK FCA’s Retail Distribution Review) and implemented changes with effect from 1 January 2014 to require that registered persons should be remunerated by charges that are explained to the client upfront and agreed with the client, rather than by commissions set by product providers. 

The Jersey Financial Services Commission is implementing a financial education strategy which is designed to improve investors’ understanding of investment risks. As part of this strategy, the Jersey Financial Services Commission has launched a portal on its website which is dedicated to investor protection  (www.protectyourmoney.je). In addition to maintaining this website, the Jersey Financial Services Commission’s current financial education activities include participating in an initiative to develop a programme of financial education for Jersey’s secondary school children.
The aim of the financial education strategy is to reduce the risk of investors “mis-buying” financial products or services (including investment funds) which are inappropriate for their individual circumstances and may, in some cases, be fraudulent or illegal. This strategy complements the wider supervisory and enforcement activities of the Jersey Financial Services Commission which address the mis-selling of financial products and services.
The Jersey Financial Services Commission has a formal complaints process in relation to complaints against regulated financial service providers.  The following link provides details of the complaints process:  http://www.jerseyfsc.org/pdf/Complaints_against_regulated_service_providers_July_2012.pdf . 16 formal complaints were provided to the Jersey Financial Services Commission in relation to regulated fund service providers during the two year period from 1 January 2013 to 31 December 2014.  Of those 16 complaints almost half of the concerns related to fund performance, with 2 relating to inappropriate marketing and the remainder relating to administrative matters. 
<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

The key benefit for Jersey’s fund industry is continued market access, via standardised AIFMD marketing/disclosure requirements, to EEA States through the implementation of the baseline requirements as set out in AIFMD. This will also facilitate the continued investment of capital into the EEA. The implementation and harmonisation of these standardised AIFMD marketing and disclosure requirements across all 31 EEA States would be of further benefit. As a minimum, the continuation of NPPR is imperative in providing EEA professional investors market access to Jersey AIFMs and Jersey AIFs up until such time as a workable AIFMD passport is made available.

<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

From industry feedback received by the Jersey Financial Services Commission, the following issues have created obstacles/barriers to investment, often originating outside of the EU, into certain EEA States:

(i) the additional non-baseline AIFMD requirements have created a lack of harmonisation of the marketing requirements, such as the requirement to have a depositary where there is a non-EU AIFM;
(ii) the NPPR of certain EEA States, who had implemented AIFMD, not being well defined or being unworkable in practice, making other EEA States or non-EU jurisdictions more favourable due to more certain regulatory treatment; 
(iii) the NPPR of certain EEA States requiring confirmation of compliance by the third country regulator of the non-EEA AIFM and non-EEA AIF with the national law of those EEA States in relation to AIFMD; 

(iv) the differences in interpretation by different EEA States of key AIFMD terms, such as what is meant by “marketing”;

(v) the lack of harmonisation of registration and reporting requirements;

(vi) in relation to the required co-operation agreements the Jersey Financial Services Commission was able to enter into 27 out of 31 co-operation agreements, noting that some EEA States have not yet signed with any third country; and 
(vii)  certain EEA States have not yet implemented or were late in the implementation of AIFMD.
<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

From industry feedback received by the Jersey Financial Services Commission, the following are comments in relation to registering through the NPPR:

(i) there were minor initial  problems with application or filing processes when trying to register through the NPPR in EEA States;
(ii) delays to the closing of AIFs have been caused where the registration processes require the provision of final documentation, rather than the investors having the ability to negotiate the documentation without waiting on further review by the EEA State; and
(iii) additional registration requirements, such as requiring regulatory co-operation attestations or statements of regulatory marketing reciprocity required by certain EEA States may potentially delay the registration process. The risk of delays are reduced the better defined these requirements are.
<ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

From industry feedback received by the Jersey Financial Services Commission, where EEA States have implemented the baseline AIFMD requirements, providing certainty, the costs have been relatively minor. However, AIFMs who have sought to market in those EEA States, which have required the appointment of a depositary where there is a non-EU AIFM have found their investors incurring additional costs simply to provide access to investors in those EEA States without obtaining the benefit of the wider passport.  

As a direct response to AIFMD and, in particular, the requirements set out in the AIFMD bi-lateral co-operation agreements, which refer in the first sentence of Article 2 “to consult, cooperate and exchange information in connection with the supervision and oversight of Covered Entities” (Covered Entity meaning a Manager, Covered Fund (i.e. an AIF) and Depositary) Jersey’s regulatory regime was amended in 2012 and 2013 to ensure that by 22 July 2013 such Covered Entities were required to be authorised and regulated by the Jersey Financial Services Commission prior to undertaking any AIFMD related activity.
This has meant that:
(i) the Jersey Financial Services Commission, as Jersey’s financial services regulator, requires all Jersey AIFs and Jersey AIFMs to obtain its approval prior to undertaking AIFMD marketing into the EEA in relation to Article 42.

(ii) AIFs and AIFMs that are already regulated by the Jersey Financial Services Commission, under the Collective Investment Funds (Jersey) Law 1988 and the Financial Services (Jersey) Law 1998 respectively, are subject to a further approval process.

(iii) prior to Jersey Financial Services Commission approval being granted to undertake AIFMD marketing into the EEA in relation to Article 42: 

(a) any Jersey manager of a fund that was not subject to supervision by the Jersey Financial Services Commission and would now, following the introduction of AIFMD, be an AIFM is required to be a regulated AIFM; and

(b) any Jersey unregulated fund or any Jersey private fund that would now, following the introduction of AIFMD, be an AIF is required to convert to being a regulated fund.
The Jersey Financial Services Commission also requires a Jersey AIF Depositary to notify it of its appointment to an AIF in relation to Article 36. It should be further noted that a Jersey AIF depositary is required to be regulated by the Jersey Financial Services Commission prior to its appointment as an AIF Depositary pursuant to Article 36.

Therefore both Jersey’s funds industry and the Jersey Financial Services Commission have incurred costs in respect of the introduction of Jersey’s AIFMD regime, in particular in respect of previously unregulated funds and managers that have become AIFs and AIFMs and which are now subject to supervision. 
<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

From industry feedback received by the Jersey Financial Services Commission, those EEA States with well defined NPPRs, including those EEA States with additional but well defined requirements are being preferred compared to other EEA States where a well-defined means of marketing is yet to be provided.  This has led to those EEA States yet to define their NPPR requirements being considered by non-EEA AIFMs, such as Jersey AIFMs, as effectively “closed” for investment to their investors.
<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

From industry feedback received by the Jersey Financial Services Commission, it is noted that due to AIFMD transitional arrangements, late implementation or lack of implementation of AIFMD that the experience of AIFMD NPPR is, at best, based on six months AIFMD activity. However, where NPPR has been available the funds industry has not been deterred from undertaking private placement, particularly where only the baseline AIFMD requirements have been imposed. 
<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

The Jersey Financial Services Commission notes from industry feedback received by the Jersey Financial Services Commission, that in their view, this will improve competition and will provide a wider asset management choice for EEA and non-EEA investors, which in turn could reduce systemic risk in the EEA. This will also facilitate the continued investment of capital into the EEA.
From a regulatory perspective, noting full application to an EEA State would be required by a non-EEA AIFM, the Jersey Financial Services Commission expects that there will be increased co-operation between regulators and harmonisation of requirements, but that there will also be areas of regulatory duplication for non-EEA AIFMs and their AIFs.

<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

The risks would be related to where the regulatory requirements on non-EEA AIFMs and their AIFs are not equivalent to those AIFMD regulatory requirements for EEA AIFMs and their AIFs and to where the adequacy of investor protection standards for non-EEA AIFMs and their AIFs is not equivalent to those AIFMD requirements for EEA AIFMs and their AIFs. This would not be a risk in Jersey but not all third countries may have implemented the requirements of AIFMD.
It will be critical for there to be a transparent and fair assessment process of third countries.

From a regulatory perspective, the Jersey Financial Services Commission expects that there will be increased co-operation between regulators but also incidences of regulatory duplication for non-EEA AIFMs and their AIFs.

The Jersey Financial Services Commission notes that full application to an EEA NCA would be required by a non-EEA AIFM and that this would mean that the EEA NCA has additional authorisation obligations and filing requirements which may require stream-lined processes and enhanced regulatory resources in order for effective regulation and investor protection to be achieved. This risk should and could be mitigated by the regulatory support and co-operation of the non-EEA NCA. 

The Jersey Financial Services Commission is concerned about the unwieldiness of the passport regime, with the complex Member State of Reference provisions and the ability of a Member State to refer to ESMA even where they have no involvement with the AIF.

The Jersey Financial Services Commission would encourage maintaining and harmonising the NPPRs in conjunction with the implementation of the passport regime to non-EEA AIFMs and non-EEA AIFs. In relation to the implementation of the passport regime, such implementation should attempt to avoid where possible the delayed/partial implementation as experienced in the implementation of the NPPRs.
<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

Not applicable, although it is worth noting that the extension of the passport to Jersey AIFMs would mean that Jersey AIFMs would need to comply in relation to AIFMD activity with the baseline requirements of AIFMD and the Level 2 Regulations as incorporated into the requirements of Jersey’s AIFMD regulatory regime.

<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

Please refer to the answers to Questions 28 and 29.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

Please refer to the answers to Questions 28 and 29.
<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

Not applicable
<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

Please refer to the answers to Questions 28 and 29.
<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

If EU AIFMs and UCITS management companies want to establish a place of business in Jersey then the same regulatory requirements will apply as they do to a Jersey AIFM, however in practice the regulatory application process will take comfort from the regulatory status of the EU AIFM and UCITS management company as the Jersey Financial Services Commission will be able to co-operate with the respective EEA regulators in respect of the fitness,  propriety and track record of the principal persons of such companies.
Jersey has a well established regulatory regime for the circulation in Jersey of non-Jersey fund prospectuses to Jersey investors. There are no filing fees and the application is subject to a short regulatory response timeframe, in practice normally no more than ten working days. The process can also be fast tracked where the fund is approved by another regulator and the consent granted may also be more flexible where such funds are subject to another regulator’s approval. Within the Financial Services (Jersey) Law 1998 there is a specific Overseas Distributors exemption available for non-Jersey distributors of UCITS where such distributors are financial service providers which are appropriately supervised by their relevant supervisory authority. 

It should be noted that it is not possible to set up a UCITS in Jersey as there is no third country element to the UCITS Directive.
<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

Regulation/Supervision
Where AIFMD is applicable to the activities of a Jersey AIFM, a Jersey AIF, or a Jersey AIF Depositary, Jersey implemented the necessary regulatory infrastructure to comply fully with AIFMD from 22 July 2013. In this regard, the Jersey regulatory requirements are in line with the AIFMD requirements for private placement to EEA investors and in the event of a passport being available, or for those Jersey AIFMs who wish to be fully compliant earlier, in line with EEA AIFMD passport requirements. 

The Collective Investment Funds (Jersey) Law 1988 and the Alternative Investment Funds (Jersey) Regulations 2012 legislate in respect of all Jersey AIFs, and the Financial Services (Jersey) Law 1998 in respect of fund services business and AIF services business and the Alternative Investment Funds (Jersey) Regulations 2012 legislate in respect of all AIFMs. In July 2013, the Jersey Financial Services Commission issued Codes of Practice for AIFs and AIF Services Businesses (which replicate the requirements of AIFMD and the Level 2 Regulations) and amended the Codes of Practice for Certified Funds and the Codes of Practice for Fund Services Businesses.
Different sections of the Codes of Practice for AIFs and AIF Services Businesses apply depending on whether the Jersey AIFM is subject to the Private Placement Rules or opts into the full regime. Where the Jersey AIFM is subject to the Private Placement Rules, Article 42 of the Level 1 AIFM Directive provides that only the transparency requirements relating to: Annual report; Disclosure to investors; and Reporting obligations to competent authorities (Articles 22 to 24 of the Level 1 AIFM Directive) will apply and, if within scope, Articles 26 to 30 of the Level 1 AIFM Directive setting out the obligations for Directive AIFMs managing Directive AIFs which acquire control of non-listed companies and issuers will also apply. The Codes naturally apply in full where the Jersey AIFM opts in to the full regime. It should be noted, due to additional requirements imposed by EEA States, that the requirements of any EEA State in relation to the Level 1 AIFM Directive and the Level 2 AIFMD Regulation also need to be considered separately and, to the extent applicable, complied with in addition to the requirements set out in the Codes of Practice for AIFs and AIF Services Businesses.
AIFMD stated requirements:

(i) In relation to the required co-operation agreements, the Jersey Financial Services Commission was able to enter into 27 out of 31 AIFMD co-operation agreements, noting that some EEA States have not signed with Jersey nor with any third country;

(ii) Jersey is not listed as a Non-Cooperative Country and Territory by FATF; 
(iii) Article 40(2)(c) of the Alternative Investment Fund Managers Directive refers to both bilateral and multilateral tax agreements for the effective exchange of information in tax matters and requires that all such agreements should fully comply with the standards laid down in Article 26 of the OECD Model Tax Convention on Income and on Capital.  The Tax Information Exchange Agreements entered into by Jersey with EU Member States are all in accord with the OECD Model Tax Convention on Exchange of Information on Tax Matters and this is consistent with Article 26 of the OECD Model Tax Convention on Income and on Capital.  This has been confirmed by the Global Forum on Transparency and Exchange of Information for Tax Purposes when assessing Jersey.   The OECD/Council of Europe Convention on Mutual Administrative Assistance in Tax Matters provides for exchange of information on request in accord with the OECD Model Tax Convention on Exchange of Information on Tax Matters and the OECD Model Tax Convention on Income and on Capital; 
(iv) The multi-lateral Convention on Mutual Assistance in Tax Matters came into force in Jersey on 1 June 2014; and 
(v) Further information is available on Jersey Government’s website, which states that “The Jersey authorities are committed to numerous double tax agreements and information exchange programs”. The following link: https://www.gov.je/TaxesMoney/InternationalTaxAgreements/Pages/default.aspx to the Jersey Government’s website provides information about these international tax agreements and explains how information may be requested. The link details five main headings in relation to international tax agreements, those being: Automatic exchange of information and FATCA, Double taxation agreements, EU Savings Directive, the Multilateral Convention (international tax) and Tax information exchange agreements.
AML/CFT 

By virtue of a footnote included in the list of third countries that are currently considered as having equivalent AML/CFT systems to the European Union (published under the Common Understanding between Member States on third country equivalence under the Anti-Money Laundering Directive (Directive 2005/60/EC), Jersey may be considered as “equivalent” by Member States of the EU.
Measures to prevent money laundering and terrorist financing that must be taken by financial institutions and designated non-financial businesses and professions are set out in the Money Laundering (Jersey) Order 2008 (the “Money Laundering Order”). The Money Laundering Order applies to any person who is carrying on financial services business (a term that is defined in Schedule 2 of the Proceeds of Crime (Jersey) Law 1999) in or from within Jersey, and any legal person established under Jersey law carrying on financial services business (wherever in the world that activity is carried on). 
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