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	Reply form for the 
Call for evidence 

AIFMD passport and third country AIFMs 

Template for comments
for the ESMA MiFID II/MiFIR Discussion Paper   

	 


	Date: 7 November  2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

This questionnaire has been completed by the Guernsey Investment Fund Association (‘GIFA’). GIFA was established in 1989 as a trade association to represent Guernsey’s growing fund management industry. GIFA membership spans the whole spectrum of the Island's investment community, including fund managers, administrators, custodians, non- executive directors as well as professional firms such as lawyers and accountants who are closely involved in the work of the investment business industry.
Questions 1 to 6 are directed at EU AIFMs using the AIFMD passport. Presently the passport is only available to EU AIFMS and as Guernsey is a British Crown Dependency, and not a member of the EU, these questions have been noted as .Not Applicable’.
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

Not Applicable
<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

Not Applicable
<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

Not Applicable
<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

Not Applicable
<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

Not Applicable
<ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

Not Applicable
<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

Not Applicable
<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

The Guernsey International Funds Association (‘GIFA’) is the Guernsey trade association for Guernsey fund management and fund administration companies. GIFA’s members operate principally under Article 42 although membership includes global organisations who will also operate under Article 36. 
<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

Guernsey.
<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>

GIFA does not collate such information, however we understand from our regulator, the Guernsey Financial Services Commission (‘GFSC’) that as at 1 January, 2015 there are 45 Guernsey AIFMs marketing 96 AIFs by way of private placement into the EEA. Please note that the figures provided by the GFSC do not include the marketing of Guernsey AIFs by non-Guernsey AIFMs. Should you require any further statistical information, the GFSC should be your first point of call.
<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>

The majority of funds managed by GIFA members are non EU funds.
<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

Any such request would not be addressed to GIFA.
<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

Although such requests are not addressed to GIFA, we are not aware of any requests being refused.
<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

Not Applicable. Any such instances will be reported in the GFSC’s response.
<ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

Not Applicable. Any such instances will be reported in the GFSC’s response.
<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

Not Applicable. Any such instances will be reported in the GFSC’s response.
<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

No, there are no specific limitations. Guernsey has signed cooperation agreements with Member states. The GFSC regulates all service providers to funds and regulates all Guernsey domiciled funds. There are therefore no material limitations in its legal framework which impedes or limits collaboration with an EU national competent authority.
<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

GIFA is not aware of any adverse issues in relation to investor protection and there have been no complaints.
<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

NPPR has enabled investors in some Member states to continue to get access to funds to which they had always had access before AIFMD came into effect. Prior to the introduction of the AIFMD, European professional investors had extensive opportunities to invest in funds managed by third country managers, where permitted by their NPPRs. EU managers were also able to rely on third country investors in their funds to support their investment into European companies. This is, inherently a global industry. The AIFMD permits Member states to keep in place their NPPRs until at least Q4 2018 and so there seems limited risk in EEA based investors having restricted access to non-EEA managers. However, some Member states have chosen to tighten their NPPRs making it more difficult for many EEA based investors to access non-EEA managers and funds. The imposition of these additional restrictions by some Member states following the introduction of the AIFMD is limiting the ability of some EEA investors to invest in non-EEA funds. 
GIFA maintains that the continuation of NPPRs alongside a third country passport regime is preferable to allow EEA investors continued access to non-EEA managers and funds.
<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

Some member states have made it more difficult to access investors under NPPR by exceeding (‘gold plating’) the suggested minimum requirements under AIFMD, i.e. raising the barriers to entry. 
There has also been either non-implementation or limited implementation of AIFMD in some Member states making it impossible for regulatory co-operation.
<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

Obstacles include a requirement for a paying agent (for French managers) and depositary lite provision and additional regulatory confirmations. As NPPR has been transposed differently in Member states the costs of accessing investors in some Member states have risen and in some cases investors in Member states have been effectively excluded from getting access to Guernsey funds.
<ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

The registration costs payable to NCA’s have not been material. The cost of advice in relation to NPPR in each Member state has been a more significant cost than the registration cost, particularly when reflected across multiple jurisdictions. The addition of depositaries and depositary lite service providers has added significantly to the costs of compliance. This is additional cost is ultimately borne by investors.
<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

Germany’s current NPPR regime exceeds the regime pre-AIFMD and GIFA is aware some managers have chosen not to market to German investors as a result. There are other examples where investors in Member states have been effectively excluded.
<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

Yes, as per Q19.
<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

EU investors will benefit from competition in terms of more competitive fees, access to a wider range of investment schemes and investment strategies. A greater range of schemes differentiated by risk and return profiles should enable investors to more readily achieve their own return targets.
<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

Guernsey’s fund management and administration industry is regulated by the GFSC and is widely recognised as a highly regulated jurisdiction, its main aim being the protection of investors.  As one would expect with such a reputation, Guernsey has a robust infrastructure in place, with highly regulated local Depositaries, a number of which having some of the largest European and US banking parentage.  Given Guernsey’s developed regulatory framework and infrastructure alike, by extending the passport to a non-EU jurisdiction such as Guernsey, we do not believe there is any risk to either market disruption or to investor protection.

<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

UCITS is not applicable as there are no third country provisions in the UCITS Directive. Guernsey is engaged with, an in compliance with all the leading standards relating to International Finance so would have no advantage over a Member state;

I. In 2011, the IMF reported Guernsey as being compliant or largely compliant with 47 out of 49 of the FATF recommendations on Anti-Money Laundering (AML) and Countering the Financing of Terrorism (CFT); the highest standard of any jurisdiction so far assessed. 

II. Compliance with the 49 FATF Standards based upon the most recent reviews of each jurisdiction; 

III. Guernsey was one of the first places in the world to regulate trust providers; 
IV. Guernsey is recognised by the Securities and Exchange Commission (SEC) for providing a

compliant, well regulated environment;

V. Guernsey is signed up to the International Organisation of Securities Commissions - Multilateral

Memorandum of Understanding (IOSCO) MMoU;

VI. Businesses, including trust providers follow Know Your Client (KYC) and Anti Money Laundering

(AML) procedures in line with international standards;

VII
In December 2012, Guernsey’s corporate tax regime was given a seal of approval as being

fully ratified as compliant by the EU Code of Conduct Group on Business Taxation which had

undertaken a review of the Island’s tax regime;

VIII 
Guernsey’s right to raise its own taxes is a long established constitutional principle;
IX
Guernsey has signed 57 Tax Information Exchange Agreements (TIEAs) to date including with 21

EU countries and 16 G20 countries;
X 
To date Guernsey has signed 13 Double Taxation Agreements;
XI 
On the signing of Guernsey’s 50th TIEA in November 2013, Pascal Saint-Amans, the OECD’s

Head of Global Tax Policy, commented:

“Guernsey has been one of the most active jurisdictions promoting

transparency in practice. The number of TIEAs signed so far seriously enhances

Guernsey’s reputation as a responsible and transparent financial centre, as

recognised by the Global Forum peer review.”;
XII 
Guernsey is a member of the OECD’s ‘whitelist’ established in 2009 making it one of only 40

jurisdictions placed on the original list;
XIII 
Guernsey has been automatically exchanging information under the EU Savings Tax Directive for a

number of years now, ahead of many of our competitors and indeed some of the countries of the

EU, e.g. Luxembourg will move to automatic exchange from 1 January 2015. Austria still offers the

withholding tax option instead of automatic exchange of information.

<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

No, see Q28.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

There are no third country provisions in the UCITS Directive.
UCITs funds and equivalents can be promoted into Guernsey by distributors based in certain EU member states without the need (ordinarily required) to obtain a license from the NCA, provided such promotion is first notified to the Guernsey NCA (the GFSC).

<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

Not Applicable.
<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

Unable to comment.
<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

The promotion of investment products and services in Guernsey is a restricted activity requiring a licence under the Protection of Investors (Bailiwick of Guernsey) Law, 187 (the ‘POI Law’). The promotion of certain types of open-ended funds is exempted from the licensing requirements and, in addition bilateral agreements are in place with certain jurisdictions providing for mutual recognition of funds. These agreements do not confer an automatic right to promote funds into Guernsey but authorised schemes may be promoted into Guernsey where they have been registered with the GFSC and the appropriate fee paid. 
<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

This question will have been answered in detail in the GFSC response. 
Guernsey has implemented the necessary regulation to comply fully with AIFMD and the regulatory requirements are in line with EEA AIFMD passport requirements (under Level 1 and Level 2 AIFMD). Guernsey are treated as “equivalent” under the Anti-Money Laundering Directive (Directive 2005/60/EC). Guernsey complies with the standards laid down in Article 26 of the OECD Model Tax Convention on Income and on Capital, as per Article 40(2)(c) of the AIFMD.
<ESMA_QUESTION_CE_AIFMD_29>
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