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	Reply form for the 
Call for evidence 

AIFMD passport and third country AIFMs 

Template for comments
for the ESMA MiFID II/MiFIR Discussion Paper   

	 


	Date: 7 November  2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

On a general note we would like to raise the point that the overall timeline for having gained experiences on the AIFMD passport was much shorter than originally anticipated when AIFMD Level 1 was adopted and a date for ESMA to provide advice on a possible extension “hard wired” into the legislation. Due to the late (and in some cases still incomplete) transposition of AIFMD into Member State law, asset management companies had to delay their respective applications and some have only received them in July of 2014.

Under these circumstances, we are raising the question whether the timing of such an advice might not be considered too early, since it will ultimately lack material granularity which would be needed in properly assessing the progress made. Consequently, if no meaningful experiences from market participants can be collected, we would suggest that ESMA should ask the Commission to delay its assessment for an appropriate time to make sure that such a collection is more feasible in order to provide the requested assessment to the co-legislators.

<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

In general terms, the processing fees charged by the Host State authorities amount to a problem in both procedural and financial terms. Procedurally, national standards as to when and in which way a fee shall be paid display considerable differences. In terms of costs, marketing of an AIF into several EU jurisdictions can be an expensive exercise implying ten thousands of Euros only for handling/storing the notification files processed by other EU authorities.
While we understand that additional costs are to be expected when using the passport, these fees should be of proportionate nature and should not represent a level of national gold-plating that is creating an entry barrier for authorised EU AIFMs. 

Moreover on a general note, additional requirements demanded by Host States’ authorities for already authorised AIFMs and a lack of transparency in Host Member States’ passport processing have also been identified as further difficulties encountered.
<ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

The decision whether or not to use the AIFMD passport and to market/manage AIFs cross-border tends to be embedded in the general business strategy of AIFMs. Nonetheless, we believe it important that the administrative fees charged for the processing of marketing notifications and further additional requirements are not excessive and thus do not render the use of the AIFM passport unattractive from the economic perspective (see our remarks to Q4 above).
<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

We have no knowledge of any investor protection issues in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43.
<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

A number of firms are already using the passport and are operating under Article 36 and/or Article 42.

<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

EFAMA agrees that National Private Placement Regimes (NPPR) ensure a certain amount of necessary flexibility and are therefore seen as providing further choice to investors. While costs benefits for NPPRs have shrunk since the introduction of the EU passport (see our answer to Q18), we are strongly in favour of maintaining NPPR for the time being.

EFAMA also clearly welcomes the clarification in ESMA’s advice that due to the extension of the passport on a country-by-country basis (para. 7), it will be necessary to maintain NPPR for those countries that will not yet benefit from the extended non-EU AIFM passport.

<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

Some members consider that there clearly are obstacles and barriers to entry for using NPPRs, which, generally speaking, manifest themselves not as requirements within AIFMD Level 1 itself, but as national-level NPPR requirements that, in some Member States, go beyond the requirements of Articles 36 or Article 42 and are caused by an inhomogeneous transposition of the Directive. Speaking in more concrete terms, we can identify the following obstacles or barriers:
· Firstly, the registration process and reporting requirements varies from Member State to Member State.

· Secondly there is legal uncertainty in certain Member States as to whether NPPR will be phased-out in these individual Member States with existing institutional clients.

· Thirdly, NPPR are expensive and bear on-going compliance risks, as domestic legislative developments have to be observed in the individual Member States.

<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

As a general observation the overall costs related to the Article 42 regulatory reporting and registration costs have increased significantly since the inception of AIFMD.  These increased costs certainly have an impact on the business decisions of AIFMs, as the new overall costs structure, which is borne by both the manager and the investor, has to be duly considered in any business case going forward.

<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

We would like to reiterate that the legal uncertainty in certain Member States as to when NPPR will be phased-out in those individual Member States is an important consideration for the continued existence of using NPPRs. Costs play an important role in deciding on undertaking private placement (for further details please see our answer to Q18).

<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

EFAMA members are of the opinion that the extension of the passport to non-EU AIFMs will certainly have substantial implications on the competitive landscape of (alternative) investment funds within Europe.
An unrestrictive opening of the EU single market could put EU-AIFMs at a competitive disadvantage, particularly in cases of comparatively light(er) regulatory regimes or much larger internal markets that could create important economies of scale that cannot be achieved by smaller players in the EU. In order to avoid such a situation, we believe that an extension of the AIFMD passport should be subject to an assessment of the regulatory, supervisory and enforcement framework in the third country in question which should aim for equivalence of outcome in terms of regulatory environment. Many EFAMA members see this as a significant possibility to create further market access for EU AIFMs into non-EU countries that are not yet broadly accessible from a European perspective and therefore would encourage ESMA and the Commission to make use of this opportunity. Under such circumstances an extension will benefit European professional investors’ choice while encouraging enhanced competition and market efficiency. We therefore welcome and support ESMA’s suggested approach (paragraph 7) to conduct their assessments for each individual non-EU country and to issue advice to the Commission on a country-by-country basis. 

In this context, it is also important to ensure that the national private placement regimes do not automatically cease to exist once the AIFM passport is put into force in relation to certain third countries. We believe that the evaluation procedure foreseen in Article 68 AIFMD should allow for sufficient flexibility to terminate the existing private placement regimes only in case these are being replaced by the workable passport rules for a specific non-EU jurisdiction and after an appropriate transitional period. In other instances, the national frameworks for private placement should be allowed to remain in place for an indefinite time.
<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

In addition to the competition issues raised above, we consider fundamental for ESMA to ensure that the extension of the AIFMD passport to non-EU AIFMs does not lead to market disruptions and/or a lower level of investor protection standards.
We are of the opinion that an extension of the AIFMD passport should be subject to an assessment which should aim for equivalence of outcome in terms of investor protection standards for both EU and non-EU AIFMs. 

On the basis of the AIFMD Level 1 text, we believe that the mechanisms for an extension of the AIFM passport (especially Article 37 on authorisation in the Member State of Reference) should already safeguard a level of investor protection comparable to standards applicable within the EU. This also relates, in particular, to the requirement to ensure general compliance with the AIFMD under Article 37(2) and to further conditions for authorisation under Article 37(7). 
However, this assessment should not only consider the regulatory framework between the EU and the relevant third country, but should also reflect on the enforcement of these rules in local practice – as an uneven enforcement could ultimately lead to lower investor protection standards for EU investors.

Another important way of ensuring increased investor protection is closer cooperation between EU Member State and third country regulators.  Co-operation arrangements are the first step in this process and further increased interaction between regulators should enable better supervision (i.e. powers of the non-EU relevant authorities in monitoring, enforcing, investigating and sanctioning their local market participants) and improved ability for customer redress where the non-EU AIFM passport is used. In the medium to long term the extension to non-EU AIFMs could also create some regulatory convergence for non-EU AIFMs to provide their regulatory reporting only to a single Member State of Reference. This could streamline duplicate reporting for non-EU AIFMs which currently report into multiple Member States under Article 42, and therefore lessen instances of duplicate reporting which should ultimately lead to enhanced supervision by national regulators and ESMA.
We would also like to take this opportunity to raise a concern with regard to the location of the depositary once the third-country passport regime is extended. Article 21(5) offers, among others, the possibility for a non-EU AIF depositary to be located in a third-country (non-EU) jurisdiction. Under these circumstances there may be concerns about the level of investor protection to the extent that the appointed depositary in the third-country is not capable of fulfilling all the obligations prescribed under the directive. We would therefore encourage ESMA to consider ways of ensuring that depositaries located outside the EU are capable of performing their duties to EU standards when recognising that depositary regulation in third country jurisdictions “which have the same effect as Union law” in accordance with Article 21(6)(d) of the Directive 2011/61/EU. 

<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

As a general comment to Q23-26, it is unclear to most EFAMA members why ESMA has chosen to not only discuss the extension of the AIFM passport, but also is expanding its collection of evidence to UCITS management companies. In addition to the fact that they are outside the scope of the Level-1 mandate, the experiences of UCITS management companies and their retail UCITS might not necessarily correspond to the experiences of AIFs generally aimed at professional investors.

In terms of disadvantage vis-a-vis non-EU AIFMs with lighter regulatory environment, please regard our comments to Q21 and Q22. 

<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

Some of EFAMA’s membership have experienced cases in non-EU countries where they are requested to comply with enhanced sets of requirements (i.e. diversification requirements, operational requirements, tax treatment), which are heavier than those that non-EU AIFMs have to comply with in order to do business in the EU.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

It can be stated that some of EFAMA’s members have reported experiences in certain non-EU countries where the regulatory environment presents minor to major obstacles (i.e. lengthy processes for authorisations, tax barriers, limited possibilities for direct distribution, other operational barriers) that could cause disadvantages for EU AIFMs vis-à-vis non-EU AIFMs from those countries, in case the passport is to be extended
. 
As already stated in our response to Q24, our above comments need to be seen as general observations.  Some EFAMA members which consider that some countries are not yet broadly accessible from a European perspective would welcome ESMA and the Commission in creating further market access opportunities. 

<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

Please, refer to our reply to Q25. 
<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_29>

� As already stated in our response to Q24, our above comments need to be seen as general observations and that these difficulties or limitations cannot be applied on a homogenous basis to every single EU AIFMs.





	
	10



