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Response to ESMA’s Call for evidence on the AIFMD passport and third country AIFMs
Introduction
CMS provides clients with specialist, business-focused advice in law and tax matters.  The focus of our 3,000 legal professionals across the world is on our clients and fulfilling their objectives.  We are the sixth largest law firm in the world and have 59 offices in 30 countries worldwide.  We have the largest European footprint of any law firm.
The CMS Funds Group represents asset managers, investors and intermediaries.  We advise on fund launches, regulation and distribution.  We advised numerous clients on their preparation for the implementation of AIFMD and continue to be closely involved in advising on compliance with both the passporting and the private placement regimes.  
As part of the service we provide to clients, and taking advantage of our unrivalled European footprint, we have produced two publications to help our clients and other industry participants to navigate the passporting and private placement regimes.  These are "A Guide to Passporting – Rules on Marketing Alternative Investment Funds in Europe (“CMS Passporting Guide”) and the CMS Brief Guide to Private Placement of Funds (“CMS Private Placement Guide”).  Our Guides give an overview of the functioning of the passporting and private placement regimes in every jurisdiction in the European Union (and, in the case of the CMS Private Placement Guide, in some jurisdictions outside the European Union).
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The CMS response to selected questions from ESMA’s call for evidence draws on our expertise developed in producing the Guides.
As a general point, since fewer than six months have elapsed since the end of the transitional period under AIFMD, we think it doubtful whether a body of experience has yet evolved that can form the basis of a reliable and representative response to ESMA’s Call for evidence.   We hope that ESMA will take this into account in reviewing the responses and formulating recommendations.
Marketing
An issue common to both the passporting and the private placement regimes, but not specifically addressed in the ESMA Call for evidence, is the question of what amounts to “marketing” under AIFMD.  
At present, each Member State interprets the term “marketing” differently.  This inconsistency of approach creates difficulties for AIFMs planning their distribution strategy, since the same activity may be viewed differently in different Member States, thus necessitating detailed legal advice in every Member State in which marketing is to be considered, and that at a very early stage in a fund launch process.  Furthermore, the breadth of interpretation of “marketing” in some Member States makes even the most preliminary high-level discussions about a possible AIF product very difficult in those jurisdictions.  This affects AIFMs’ ability to “test market” a product and AIFMs may decide against going to the time and expense of developing an AIF for the European market without the benefit of any preliminary feedback on whether the product is attractive to investors.  This may limit the range of AIFs to which European investors have access.  
It would free up the internal flow of capital if it were made clear that “pre-marketing” was permissible in all Member States as long as the requirements of either the passporting or the private placement regime were complied with before an investor was able to invest in the relevant AIF. 
Q3: What is your overall experience of using the passport of the AIFMD? Please explain 
The CMS Passporting Guide highlights inconsistencies in the ways in which different Member States are operating the AIFMD passport.  For example, it shows that over one-third of EEA States charge fees of varying amounts to AIFMs seeking to inwardly passport AIFs for marketing purposes.  Further inconsistencies are highlighted if we consider, by way of example, France, Germany, The Netherlands and the United Kingdom.  In France, the AMF requires AIFMs to pay a filing fee of EUR 2,000 per fund or sub-fund and to appoint a centralising correspondent for non-French AIFs.  In Germany, BaFin undertakes additional checks to those performed by the home state NCA and charges fees, the amount of which depends on the statutory seat of the AIFM and AIF.  Conversely, passporting to professional investors in The Netherlands is relatively straightforward, although “top-up” rules apply if an AIFM wishes to market to non-professional investors.  The Dutch AFM does not charge one-off or periodic fees for AIFMD passport notifications.  The UK’s FCA has a similar approach and charges no fees for notifications.    
Q5: Have you been deterred from using the passport and if so – why? 
We are aware of concerns about the cost of applying to become a full scope EEA AIFM and the consequent compliance burden.  As noted above, a new AIFM has to become fully compliant before being able to market an AIF under the passport and thus has to incur all of the related costs of compliance and of a fund launch before having any assurance of a successful fundraise.  These costs represent a barrier to entry, which has a negative effect on competition, and also result in a diminution in the number and range of AIFs being offered in different Member States. 
Q15: What have been the benefits of the National Private Placement Regimes (NPPR) to you? 
The private placement regime has the beneficial effect of allowing a manager who, for whatever reason, cannot or does not wish to, expend time and financial resources on becoming a full scope EU AIFM (see answer to Q5 above), to market certain AIFs in selected Member States relatively easily.  This has been particularly beneficial to non-EEA AIFMs and small AIFMs who might otherwise have chosen not to offer their AIFs in the EEA at all or might have had to cease offering certain AIFs in any Member States.  It has also benefitted investors in those Member States with less burdensome private placement regimes (see answer to Q16 below), who continue to have access to a range of AIFs to include in their portfolios.
In our view, the private placement regime has a beneficial effect on investor choice, on the internal movement of capital and on competition.  Any phasing out of the private placement regime, for example in association with a broadening of the passport regime, would in our view have a detrimental effect.
Q16: What have been the obstacles or barriers to entry of the NPPR to you? 
The CMS Private Placement Guide shows that the compliance requirements for national private placement regimes vary significantly.  In the case of certain EEA countries, national private placement rules are highly restrictive, Germany and France are examples.  Under the 2013 German Capital Investment Code, there are stringent hurdles for non-EEA AIFs or funds managed by non-EEA AIFMs.  These include Investment Code compliant management of the AIF, certain depositary tasks and the provision of information to BaFin and investors.  In the case of France, funds generally need to obtain a specific authorisation from the AMF.
Less restrictive rules apply within The Netherlands and the UK, where only the basic requirements set out in AIFMD apply.  
A consequence of the wide disparity between national private placement regimes, combined with the high cost of full AIFMD compliance required in order to use the passport, is a concentration of investment opportunities within those Member States, such as The Netherlands and the United Kingdom, where private placement is not unduly burdensome.  Investors in other Member States are, in our experience, being offered a more limited range of investment opportunities.
Q18: What have been the costs? 
As well as the direct costs of compliance, the wide disparity between regimes in different Member States necessitates the taking of detailed legal advice on every occasion and in each Member State in which an AIFM may be considering offering an AIF.  This can add considerably to the cost of planning a European marketing strategy for an AIF.
Q20: Have you been deterred from undertaking private placement, and if so why? 
As noted above, the cost and time implications of compliance with national private placement regimes in some Member States render private placement in those Member States uneconomical and impractical.
Q22: What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection? 
This would very much depend on the quality of regulation in the relevant non-EEA jurisdiction and the facility for co-ordination between EEA and non-EEA regulators.
If the private placement regime is phased out alongside the extension of the passporting regime, we think this would have a negative impact on competition, on investor choice and on the internal movement of capital.
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