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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider

Naming protocol:
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1
Responses must reach us by 8 January 2015. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.


Q1: Please describe your experience using the AIFMD passport:
· Indicate your home Member State
<ESMA_QUESTION_CE_AIFMD_1a>
The Association of the Luxembourg Fund Industry (ALFI), the representative body for the Luxembourg investment fund community, was founded in 1988. Today it represents over a thousand Luxembourg-domiciled investment funds, asset management companies and a wide variety of service providers including depositary banks, fund administrators, transfer agents, distributors, law firms, consultants, tax advisers, auditors and accountants, specialist IT providers and communications agencies.
According to the latest figures of the Luxembourg financial supervisory authority CSSF (September 2014), total net assets of undertakings for collective investment (UCI) were EUR 3’006’762 million. There are 3’900 undertakings for collective investment in Luxembourg, of which 2’532 are multiple compartment structures and 1’368 single-compartment UCIs. There are 12’175 active sub-funds in Luxembourg.

We thank ESMA for the opportunity to participate in this consultation.

More than 230 alternative investment fund managers (AIFM) have so far applied for authorisation in Luxembourg. 169 out of these AIFM have already received full approval from the Luxembourg regulator. Luxembourg funds are often set up to be marketed abroad. Many of ALFI’s members have thus already made use of the AIFMD passport and reported their experience to the association.

However, generally speaking, we think ESMA and the European Commission should take account of the fact that any experience related to the AIFMD passport is based on a timeframe of a maximum of only one and a half years, and often less. In several EU countries, the implementation of the AIFMD is still incomplete. Managers that have been granted a licence went through the application process and may have started marketing for a while, but we doubt that all or many are already in a position to make firm statements about the functioning of the passport as such. For UCITS, a management company passport within the EU was introduced 25 years following the adoption of a first directive, a timeframe during which a true brand was able to develop. The AIFMD was adopted against the background of a financial crisis with the primary aim to mitigate systemic risk. The introduction of a passport for managing and marketing alternative investment funds (AIFs) was rather considered an addition, and we think more time is needed to evaluate its functioning and benefits. In our view there is no need to hurry up for an extension of the passport regime. Moreover, the fact that the AIFMD is a manager and not a product directive makes it difficult to capture cross-border situations in which non-EU countries are involved. The latter have their own laws, and managers from those countries usually do not want to comply with an additional set of rules as long as there are alternative solutions. This is particularly true for smaller players focusing on specific sectors as opposed to global players with a big distribution network. 

All in all, ALFI thinks that autumn 2015 is not a realistic date for an extension of the AIFMD passport to third countries. As further explained in our answer to Q21, we think a decision by the European Commission on an extension of the passport should be deferred by at least three years until 2018, i.e. the point in time where National Private Placement Regimes are meant to disappear. A possible decision in favour of an extension at that stage should be followed by a transition period of one year for the abolishment of National Private Placement Regimes the benefit of existing AIFs and their managers, which will have to get familiar with the requirements set by the AIFMD.
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)
<ESMA_QUESTION_CE_AIFMD_1b>
We understand this question should be answered by alternative investment fund managers that make use of the passport regime.
<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)
<ESMA_QUESTION_CE_AIFMD_1c>
We understand this question should be answered by alternative investment fund managers that make use of the passport regime.
<ESMA_QUESTION_CE_AIFMD_1c>


Q2: How have you found the passport application process?
· Very satisfactory
· Satisfactory 
· Problems encountered. Please explain
<ESMA_QUESTION_CE_AIFMD_2>
The passport application process in Luxembourg seems to be satisfactory in many respects (e.g. cooperative attitude, availability of guidance and certain templates, timely notifications of host regulators), at least in case of regulated AIFs. Based on what we have heard, the same seems to be the case in the UK and Ireland. At the same time, our members informed us of the following problems they encountered:
· Many national regulators levy fees for the marketing of AIFs in their jurisdiction. Depending on the amount of the fee, this additional charge is likely to make the AIFMD passport less attractive.
· Some Member States have introduced additional requirements, such as in France where each foreign AIF the shares or units of which are marketed to French investors must appoint a centralising agent. Moreover, the French, German and Austrian regulators require for the notification file a proof that regulatory payments were done.
· Certain countries have not yet (fully) transposed the AIFMD into national law, which makes cross-border management or marketing under the passport difficult if not impossible.
· Although annex IV of the AIFMD provides details of the information/documents for the passport notification, many regulators have not yet issued template notification letters. For those that have, in some cases the level of required information varies widely.
· E.g. the Luxembourg regulator requires a detailed mapping of article 23 (investor disclosure requirements) vis-à-vis the prospectus/offering memorandum including a copy paste of the actual text. On the other hand, the Irish and UK regulators agree to receive a mapping of where the text can be found in the prospectus/offering memorandum (e.g. only page number and section/title heading).
· E.g. the Irish regulator requires that for each sub-fund of the AIF, the classification of the breakdown of investment strategy as per annex IV data type 10 of Commission Regulation 448/2013 is mentioned.
Another difference which causes practical issues is the decision by the UK regulator to submit to host state regulators only the information/documents as stated in annex IV of the AIFMD. All other information (e.g. proof of payment for Germany, Austria or France, or information on the centralising agent in France) must be communicated by the AIFM directly to the host state regulator. In this regard the Luxembourg and Irish regulators are much more flexible and actually require such “goldplating” documents to form part of the notification filing.
· The German regulator requires specific information regarding “Marketing Arrangements” that other regulators do not require (i.e. confirmation that arrangements have been established to ensure that the information duties specified in articles 22 and 23 AIFMD have been complied with; or confirmation that agreements with distributors have been established, which constrain these distributors to comply with the information duties specified in article 23 AIFMD). On the other hand, the German regulator often provides English translations of its guidelines, which is appreciated by the industry.
· Guidance/detailed information on the article 32 AIFMD passporting process (i.e. specific country requirements) is missing;
· There is uncertainty regarding the notion of material changes that may cause modifications of fund documentation. In Ireland, for example, it is the AIFM which decides whether the change is material or not. Moreover, the process for the notification of material changes has not yet been clearly defined by many regulators leading to uncertainty in the timing within which such notifications should or must occur.
<ESMA_QUESTION_CE_AIFMD_2>

Q3:	What is your overall experience of using the passport of the AIFMD? Please explain
<ESMA_QUESTION_CE_AIFMD_3>
The responsiveness of national regulators and the way of how they can be contacted differ. Moreover, the information on the process was fragmented from one regulator to the other. Still, ALFI has the impression that the overall experience of using the AIFMD passport in Luxembourg and the UK is positive. The regulator-to-regulator notification process for marketing funds in another EU Member State (or EEA country) works well.
From a Luxembourg perspective, the creation of guidelines/circulars – at a home and host country level – providing detailed information on article 32 AIFMD registrations would result in the creation of a more harmonised passporting framework and would also help the promoters to better tailor their internal processes and documentations.
From a UK perspective, the streamlining of the notification process (especially by reducing the number of forms required, the need of the filing of the hard copies of the application documents) would result in a less burdensome process. 
From an Irish perspective, the streamlining of the notification form to be in line with the requirements of annex IV AIFMD would result in a less burdensome process (for an example, please see our answer to Q2).
<ESMA_QUESTION_CE_AIFMD_3>

Q4:	What difficulties have you encountered when trying to use the passport?
<ESMA_QUESTION_CE_AIFMD_4>
Please see our answer to Q2 and Q3.
<ESMA_QUESTION_CE_AIFMD_4>

Q5:	Have you been deterred from using the passport and, if so, why?
<ESMA_QUESTION_CE_AIFMD_5>
The AIFMD passport does not yet work how it should, even though those who already use the UCITS passport are able to adapt quite easily. The level of information required by national regulators seems to differ, please refer to our answer to Q2. 
<ESMA_QUESTION_CE_AIFMD_5>


Q6:	Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).
<ESMA_QUESTION_CE_AIFMD_6>
No. Our members are currently targeting mainly professional investors.
<ESMA_QUESTION_CE_AIFMD_6>

Q7:	Please describe the activity of your organisation in the EU: 
· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD
<ESMA_QUESTION_CE_AIFMD_7a>
We understand this question should be answered by alternative investment fund managers that make use of national private placement regimes (NPPRs).
<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF
<ESMA_QUESTION_CE_AIFMD_7b>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 
<ESMA_QUESTION_CE_AIFMD_7c>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_7c>

· Number of funds managed in an EU Member State (please provide a breakdown by Member State)
<ESMA_QUESTION_CE_AIFMD_7d>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_7d>


Q8:	How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.
<ESMA_QUESTION_CE_AIFMD_8>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs. <ESMA_QUESTION_CE_AIFMD_8>

Q9:	How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 
<ESMA_QUESTION_CE_AIFMD_9>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_9>

Q10:	How many times has an EU NCA performed an on-site visit at your organisation?
<ESMA_QUESTION_CE_AIFMD_10>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_10>

Q11:	How many times has an EU NCA initiated enforcement action against your organisation?
<ESMA_QUESTION_CE_AIFMD_11>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_11>

Q12:	How many times has an EU NCA imposed a sanction on your organisation?
<ESMA_QUESTION_CE_AIFMD_12>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_12>

Q13: 	Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.
<ESMA_QUESTION_CE_AIFMD_13>
No, there are no specific limitations in the Luxembourg legal framework that impede or limit alternative investment fund managers from collaboration with an EU NCA.
<ESMA_QUESTION_CE_AIFMD_13>

Q14:	Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).
<ESMA_QUESTION_CE_AIFMD_14>
No, ALFI is not aware of issues of investor protection in relation to AIFs marketed or managed in an EU Member State.
<ESMA_QUESTION_CE_AIFMD_14>

Q15:	What have been the benefits of the National Private Placement Regimes (NPPR) to you?
<ESMA_QUESTION_CE_AIFMD_15>
Generally speaking, our members have observed that the interest in article 36 and 42 AIFMD notifications has surpassed the article 32 AIFMD passporting process, which was not expected and not necessarily intended. However, as the AIFMD only sets minimum requirements for NPPRs, the current picture is fragmented and confusing to both investors and the fund industry. For example, non-EU managers can quite easily access the Luxembourg, Irish and UK markets, whereas Germany and Austria have set burdensome requirements (see categorisation made in our answer to Q16).

It is worth noting that there is no common understanding of what “reverse solicitation” means. Moreover, some regulators have developed the notion of “pre-marketing”, others not. These differences in terminology lead to different treatment of cases and thus may cause market distortion. It would be important for practitioners to have clarity about when activities are considered as marketing activities. At least in the context of the passport and towards regulators in the EU, ALFI is of the view that it would be preferable to consider that marketing starts once final fund documents are available.
<ESMA_QUESTION_CE_AIFMD_15>

Q16:	What have been the obstacles or barriers to entry of the NPPR to you?
<ESMA_QUESTION_CE_AIFMD_16>
According to feedback received from its members, ALFI would categorise EU-15 countries as follows:
· None or minor goldplating requirements:
· United Kingdom
· Ireland
· Luxembourg
· The Netherlands
· Moderate goldplating requirements:
· Denmark
· Finland
· Belgium
· Sweden
· Significant goldplating requirements or article 36/42 AIFMD filings are not possible:
· Germany
· Austria
· France	
· Portugal
· Greece
· Italy
· Spain
Generally, an article 36 AIFMD notification should be more straightforward than an article 42 AIFMD by virtue of having an EU AIFM but this is not always the case:
· E.g. UK AIFMs wishing to market Cayman AIFs into Germany: The German regulator wishes to receive a confirmation from the UK regulator that the UK AIFM complies with the requirements of the AIFMD. Discussions between the two regulators are apparently ongoing and until this is resolved, the UK AIFMs cannot market as they need to receive the German regulator’s approval prior to commencing activities;
· The German regulator has issued guidelines (“Merkblatt”) both in English and German for Article 32 and 42 AIFMD notifications, yet no such document is available for Article 36 AIFMD notifications.
<ESMA_QUESTION_CE_AIFMD_16>

Q17:	What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>
Please see our answer to Q16.
<ESMA_QUESTION_CE_AIFMD_17>

Q18:	What have been the costs?
<ESMA_QUESTION_CE_AIFMD_18>
There are substantial differences in fees levied by national regulators for marketing funds in their jurisdictions. In particular, some jurisdictions apply fees at sub-fund level and others only at fund level.

Whereas the UK, Irish and Belgian regulator seem to apply no or reasonable fees, the fees levied by the German and Austrian regulator seem to be very high. The fees levied by the Luxembourg, French and Finnish regulator seem not to be excessive, but still not related to the work performed.

Apart from regulatory fees, overall costs for getting the AIFM licence are significant, as well as costs for reporting etc.

[bookmark: _GoBack]In addition, the costs of filing Article 42 funds in multiple jurisdictions is significant and each country has specific requirements which requires customisation in delivery of the files and in some cases, in the format.
<ESMA_QUESTION_CE_AIFMD_18>

Q19:	Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  
<ESMA_QUESTION_CE_AIFMD_19>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_19>

Q20:	Have you been deterred from undertaking private placement and, if so, why?
<ESMA_QUESTION_CE_AIFMD_20>
We understand this question should be answered by alternative investment fund managers that make use of NPPRs.
<ESMA_QUESTION_CE_AIFMD_20>

Q21:	What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 
<ESMA_QUESTION_CE_AIFMD_21>
For the reasons explained in our answer to Q1, ALFI thinks that an extension of the passport to non-EU managers is premature. ESMA and the European Commission should confer to the AIFMD the possibility to develop into a true “AIFMD” brand. Both managers and regulators in the EU need more time to ensure a smooth functioning of the passport. We see no need to rush for an extension if reliable experience is missing, and it is difficult to estimate at this stage how long this will take.

In any case, ALFI thinks that abolishing NPPRs is a prerequisite for an extension of the passport to third countries. A parallel system would cause market distortion by putting EU AIFMs at a clear disadvantage. If the passport was extended to third countries already in autumn 2015 as suggested by the AIFMD, non-EU managers would with regard to many countries have three options for a period of at least three years: (i) using the passport regime; (ii) operating on the basis of the respective NPPR; or (iii) setting up an EU AIFM which delegates functions to the non-EU manager. Considering that the requirements set by the AIFMD are usually more burdensome compared to what is required by NPPRs there is already at this stage an unlevel playing field from a perspective of an EU AIFM. As a result, most non-EU managers would presumably not take the first option (passport regime). They actually do not consider the passport advantageous compared to existing NPPRs. To put it in different words: if an EU AIFM managing/marketing an EU or non-EU AIF was required to fully comply with the AIFMD, the same would in our view have to apply on a compulsory basis to a non-EU manager managing/marketing an EU AIF or marketing a non-EU AIF within the EU.

Even if the passport was only extended to selected countries that meet certain criteria in terms of market access and investor protection, ESMA and the European Commission should ensure that the passport regime and its consequences (e.g. stricter rules on remuneration) were not circumvented by the creation of a new entity in the non-EU country concerned that – contrary to other entities of the same group – complies with the AIFMD for the purposes of the group entities’ EU business. Considering the country-by-country approach envisaged by ESMA, it is also worth noting that NPPRs will presumably remain in force at least in those countries that are not selected for the passport. This result would again cause undesirable market distortion.

Taking account of the aforementioned reflections, ALFI thinks that the European Commission’s decision on an extension of the passport to third countries should be deferred by at least three years until 2018, i.e. the point in time where NPPRs are meant to disappear. A possible decision in favour of an extension at that stage should be followed by a transition period of one year for the benefit of existing AIFs and their managers, which will have to get familiar with the requirements set by the AIFMD.
<ESMA_QUESTION_CE_AIFMD_21>

Q22:	What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?
<ESMA_QUESTION_CE_AIFMD_22>
Please see our answer to Q21.

It is also worth noting that the criteria for determining the “Member State of Reference” for a non-EU manager are very strict and may lead to an industry shift.

Sub-threshold AIFMs which may have to fulfil the requirements of the AIFMD as a consequence of an abolishment of NPPRs, might not be able to comply with the stricter rules. ALFI invites ESMA and the European Commission to consider introducing regimes comparable to the EUVECA Regulation for other sectors (real estate, hedge funds, infrastructure etc.).
<ESMA_QUESTION_CE_AIFMD_22>

Q23: 	Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.
<ESMA_QUESTION_CE_AIFMD_23>
ALFI refrains from listing examples in its response and refers in this regard to analyses undertaken by EFAMA.
<ESMA_QUESTION_CE_AIFMD_23>

Q24: 	Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.
<ESMA_QUESTION_CE_AIFMD_24>
ALFI refrains from listing examples in its response and refers in this regard to analyses undertaken by EFAMA.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:	Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.
<ESMA_QUESTION_CE_AIFMD_25>
ALFI refrains from listing examples in its response and refers in this regard to analyses undertaken by EFAMA.
<ESMA_QUESTION_CE_AIFMD_25>
Q26:	Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 
<ESMA_QUESTION_CE_AIFMD_26>
ALFI refrains from listing examples in its response and refers in this regard to analyses undertaken by EFAMA.
<ESMA_QUESTION_CE_AIFMD_26>

Q27:	Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?
<ESMA_QUESTION_CE_AIFMD_27>
From what we hear from our members, in particular the following countries grant market access under broadly equivalent conditions:
· Switzerland, but it is worth noting that the terminology used for investors is different (qualified investors and further sub-categories);
· Several Asian countries;
· In Latin America: Chile and Peru.
<ESMA_QUESTION_CE_AIFMD_27>

Q28:	What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 
<ESMA_QUESTION_CE_AIFMD_28>
We understand this question should be answered by non-EU supervisors.
<ESMA_QUESTION_CE_AIFMD_28>

Q29: 	In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.
<ESMA_QUESTION_CE_AIFMD_29>
We understand this question should be answered by non-EU supervisors.
<ESMA_QUESTION_CE_AIFMD_29>
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