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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Technical Standards under the CSD Regulation, published on the ESMA website.
Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TS_CSDR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
Naming protocol:
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ TA_CSDR _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were ESMA, the name of the reply form would be ESMA_TS_CSDR_AIXX_REPLYFORM or ESMA_CE_TS_CSDR_AIXX_ANNEX1
Responses must reach us by 19 February 2015. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]Publication of responses
[bookmark: _GoBack]All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
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Do you think the proposed timeframes for allocations and confirmations under Article 2 of the RTS on Settlement Discipline are adequate?
If not, what would be feasible timeframes in your opinion?

Please provide details and arguments in case you envisage any technical difficulties in complying with the proposed timeframes.

<ESMA_QUESTION_TS_CSDR_1>
The ABBL considers that the proposal goes in an adequate direction however there is clear lack of flexibility notably concerning timeframes. Using different deadlines depending on the time zone of the relevant investment firm may prove unnecessarily complex and burdensome.
<ESMA_QUESTION_TS_CSDR_1>
Do you agree with the cases when matching would not be necessary, as specified under Article 3(2) of the draft RTS?
Should other cases be included? Please provide details and evidence for any proposed case.

<ESMA_QUESTION_TS_CSDR_2>

As a general principle the Association would have welcomed an alignment on the T2S requirements. 

Furthermore from a general architecture, we believe that GCM (General Clearing Members) may be exposed to unnecessary risks as they will be confronted to a loss of control on their ability to set limits to their own clients. 

We would invite ESMA to consider enlarging the list of exceptions to cater for particular needs or exceptional situations that CSDs may face in running their operations. Matching should for instance not be required to transfer particular securities positions onto internal CSD accounts in order to facilitate certain complex corporate actions processing (add example) or certain legal proceedings (e.g. immobilization of securities positions on sundry accounts). 
We propose the addition of the following article 2 (c): “FoP instructions which consist of transfers of financial instruments from or to any CSD internal account to support exceptional operational processing or to comply with legal obligations.”

<ESMA_QUESTION_TS_CSDR_2>
What are your views on the proposed approach under Article 3(11) of the draft RTS included in Chapter II of Annex I? 
Do you think that the 0.5% settlement fails threshold (i.e. 99.5% settlement efficiency rate) is adequate? If not, what would be an adequate threshold? Please provide details and arguments.
Do you think that the 2,5 billion EUR/year in terms of the value of settlement fails for a securities settlement system operated by a CSD is adequate? If not, what would be an adequate threshold? Please provide details and arguments.

<ESMA_QUESTION_TS_CSDR_3>

No, it may lack flexibility for participants, for example not offering hold & release may prevent auto-matching at the level of the CSD as participants would send their instructions only if they are sure, they could be settled, we consider that partial settlement is a key element to increase settlement efficiency.

We understand that T2S offers this functionality and participating CSDs are encouraged to utilize this, it should then be extended to all CSDs for harmonisation purposes. When doing so, ESMA should however grant a sufficient transition period to allow for appropriate system upgrades at CSDs and participants levels, in order to ensure a smooth market implementation. 

We consider that the process as presented will mandate an exception from the recycling of instructions what would practically mean that a CSD at the end of the day may cancel an instruction which the participant still sees as valid. The consequence is that a new instruction will have to be entered which will cost and above all may complicate the reconciliation process (the counterparty will receive a new instruction on a previous transaction). 

Our final concern is on the delay, 3 months is totally insufficient to introduce the foreseen changes. Based on experience, we consider that the minimum period required for the introduction of appropriate market mechanisms to support requirements under paragraphs 5 to 7 is between 18 and 24 months.
 
<ESMA_QUESTION_TS_CSDR_3>
What are your views on the proposed draft RTS included in Chapter II of Annex I?

<ESMA_QUESTION_TS_CSDR_4>

The ABBL is overall positive on the proposed standards, but would like to raise the following comments: 

With regards to article 1, we are of the view that the requirement for CSDs to report any type of manual interventions without delay (i.e. in near real-time mode) would be complex to implement in practice and may actually have adverse consequences from a settlement efficiency viewpoint. Most, if not all, manual interventions performed by CSDs on settlement instructions have indeed for objective to facilitate the settlement of securities transactions on the intended settlement date. Introducing a reporting step in such an operational process can bear negative consequences for the CSD and the impacted participants who benefit from these CSD services. In order to provide the required level of transparency to the competent authorities, we would suggest that the text of article 1 be re-written to provide that CSDs must – as part of the CSDR approval process - disclose upfront the list of manual interventions that they regularly perform and seek approval from the authorities for the continuation of these practices.

Regarding article 3, the ABBL is of the view that the field “Transaction Type” is currently not widely used in the various European securities settlement systems, but that its adoption could benefit markets if thought carefully. As a matter of fact the T2S settlement platform will mandate its use in settlement instructions, for record keeping but not for matching purposes. Such an approach could be sufficient if ESMA considers this for the CSD’s record keeping requirement and for future reporting on securities financing transactions. 

Should ESMA believe that having this additional field used as matching criteria will add value to the functioning of securities settlement in Europe, it should consider that the introduction of this element requires a harmonized usage of the field and a general agreement amongst market participants (e.g. market practice). Indeed, the introduction of such a new matching requirement will likely impact negatively settlement efficiency across Europe in the short-term, as systems and back-office teams will demand adaptation and transition to source and report the correct information. In order to achieve harmonization and standardisation, it seems necessary that changes in the ISO standards are required which, at the minimum, would require 24 months of discussion and implementation. 

The Association would like to draw ESMA’s attention that if it were to introduce such a new field and mechanism, that would imply technical changes at CSD level and participants, which will translate into significant development costs for the industry.  Not only entities in the remit of the CSD-R will be impacted but all CSD participants without exception, including some other market infrastructures like CCPs will need to adapt too. We request ESMA to give careful consideration to (the benefits associated to) the introduction of this additional matching requirement in light of the considerable costs (time, investment, efficiency) that such a measure will impose to the market.

The ABBL also is of the view that the proposed Art. 3(8) should cater for those CSD participants not relying on allegement messages in order to support their processing/services. 

We note that under T2S allegement services are considered optional and not mandatory, the aim is to prevent CSD participants from receiving too many allegement messages thereby loosing focus on the identification of the “real” pending / failing transactions. We invite ESMA to rely on the current T2S procedure, and in that context, a wording was prepared which could be used as an alternative drafting proposal to Art. 3(8): “A CSD shall offer the possibility to inform its participants about pending settlement instructions of counterparties at the earliest occurrence of either 1 hour after the first unsuccessful attempt to match the instructions or 5 hours before the cut-off of the intended settlement date”. The latter would guarantee earlier submission of allegements on the ISD, whereby the earlier one allows for both trading participants to send their instructions to the CSD in time.

<ESMA_QUESTION_TS_CSDR_4>
 What are your views on the proposed draft RTS on the monitoring of settlement fails as included in Section 1 of Chapter III of Annex I?

<ESMA_QUESTION_TS_CSDR_5>

The ABBL is of the view that often a CSD will not have the information why a settlement fails, therefore we would propose to amend article 4 (3) – unclear purpose of article, the CSD does know the main reasons for settlement fails as it maintains the settlement system suggest to replace “identify” with “analyse” then following a similar logic we would propose to amend article 6 (2) to be clearer stating that information “shall be published on the website of the CSD”

To improve the process the ABBL would like to propose, as the EBF, the following differentiation of settlement instructions under 4(1):

a) Pending instructions (which can still settle on ISD); 
b) Failed settlement instructions (which cannot settle anymore on ISD), including information on:
                i) Initiation of buy-in;
               ii) Extension period;
               iii) Deferral period;
               iv) Buy-in period;
               v) Outcome of buy-in process;
               vi) Payment of cash compensation or settlement of the buy-in transaction;
               vii) Penalties referred to in Article 7(2) of Regulation (EU) No 909/2014.
c) Fully settled settlement instructions;
d) Partially settled settlement instructions, including the settled part and the missing part of either securities or cash;
e) Cancelled settlement instructions, including information whether it is cancelled by the system or by the participant.
For each of the categories of settlement instructions above, the following information should be provided:
         – Whether an instruction is matched or not matched;
         – Whether an instruction can settle partially;
         - Whether and instruction is on hold;
         - Where relevant, what is the reason for instruction being pending or failing.”

This proposal provides all the information necessary for monitoring settlement fails required by ESMA in its reporting under its original proposal for reporting under article 4(1). 

With regards to Article 4(2/b) regarding reason an instruction is failing the ABBL would like to point out that it is not solely due to lack of securities or lack of cash, there are other reasons for settlement fails (e.g. linking of instructions with the settlement of other instructions which have not settled yet, sending late instructions, temporary restriction for settlements with a certain ISIN etc.) which are captured by ISO codes and should be available in the reports. 

The ABBL invites ESMA to clarify procedures (if any) on the management of fails for reasons other than lack of securities and/or cash.

In the end, the ABBL would like to point that in the case of fails due to lack of cash, CSDs do not have access to the information regarding the “missing sums” of cash in the cash accounts of their participants.

<ESMA_QUESTION_TS_CSDR_5>
What are your views on the proposed draft RTS related to the penalty mechanism? Do you agree that when CSDs use a common settlement infrastructure, the procedures for cash penalties should be jointly managed?

<ESMA_QUESTION_TS_CSDR_6>

As for other measures proposed by ESMA (e.g. buy-in), we observe that the cash penalty mechanism can only work and should therefore only apply when the two settlement counterparties make use of the same CSD or of two different CSDs (via a standard, bespoke or interoperable link), located in the European Union. ESMA should recognize that settlement fails on a link involving a CSD established outside the European Union should be out of scope, and can be governed by other bilateral agreements or legal provisions that govern the conduct of those links. 

When CSDs use a common settlement infrastructure, the ABBL supports in principle the proposal to have procedures for cash penalties managed jointly by the concerned CSDs. 

However, we may see different mechanism at play both at CCP and CSD levels both we have penalties resulting from settlement fail and cash fail. The issue is how these penalties will be handled at participant level payment to / from penalty shall they be netted or not, and consequently how. 

In addition in some instances it might be difficult to determine a valid reference price for a security, as it could be traded infrequently or not at all. We would question which reference price will be used and how it may be computed and perhaps subject to questioning and complains if it appears unfairly defined. 

<ESMA_QUESTION_TS_CSDR_6>
What are your views on the proposed draft RTS related to the buy-in process?

<ESMA_QUESTION_TS_CSDR_7>

In our view the approach of ESMA to utilize the Buy-In as an enforcement of a settlement is invalid. We rather believe that a buy-in essentially is a tool to enforce an obligation between two parties stemming from a trading transaction. We first note that CSDs are in no way party to the transaction. We also note that trading chains and trading prices are not always identical to settlement chains and settlement prices. Therefore CSDs should in ABBL’s view not be managing Buy-Ins.

In many scenarios in the securities industry, CSD participants operate different accounts also to protect investors and increase transparency in the custody chain. Treating a fail on an “own account” the same way as a fail on an “omnibus account” (clients assets) would require custodians to increase provisions for a usually low risk activity. Ultimately using a Custodian could require posting collateral with the custodian to cater for potential costs stemming from buy-ins. Moreover we believe ESMA is mistaking a settlement transaction for a contract that can be enforced between two CSD participants. 

The Association would propose that buy-ins should be executed at the level of the trading parties, notably because there may be confusion with information about the status of the transaction at CSD level (a transaction deemed executed under buy-in procedure may not be understood in the correct manner by counterparties and be simply seen as a new transaction). In practice, this means that buy-ins should be conducted by CCPs against failing clearing members (for cleared transactions) or by the buyer directly against the seller according to the relevant trading venue rules or contract/industry rules (for OTC transactions), where appropriate.

In the end if buy-ins were to take place at CSD level, custodians would be forced to act as some kind of “clearing party” for OTC transactions which would then take on the risk of their participants, which would require additional collateral to be posted by Custody clients for non-CCP cleared transactions. The application of buy-ins at settlement level may actually put at risk the whole omnibus account structure that has been a cornerstone of the efficient settlement infrastructure in and beyond Europe. Forcing account segregation along the entire custody chain would not be an appropriate response as it would translate into higher costs and fragmentation, which will make European markets more costly and less efficient. The future buy-in procedure should enable efficient and risk-free application of the incentives for trading parties to settle transactions on the ISD. 
In particular, what are your views on applying partial settlement at the end of the extension period? 

It is not acceptable from a custodian point of view. CSDs will indeed not know which position belongs to which underlying custodian’s client in case of an omnibus structure; hence a mandatory partial settlement could use securities that belong to another client of that custodian. Furthermore we would like to understand how partial settlement at the end of the cycle will be treated if the instruction is set to "no partialling", this is likely to imply that no partial settlement would take place accordingly by default also no partial buy-in.

From an operational point of view, the provision of relevant information in such short timeframe will be challenging, especially in light of today’s trading and settlement volumes.

If a partial settlement is mandated at the end of the extension period, ESMA should consider introducing a minimum delivery value threshold per asset class.

Do you consider that the partialling of the settlement instruction would impact the rights and obligations of the participants?

Yes, the CSD participant is usually a custodian, and not the final beneficiary of the securities, accordingly the CSD does not (generally) know the underlying clients. 
The custodian is also not party to the trading transaction that gives rise to settlement obligations. Forcing (partial) buy-ins onto the custodian CSD account will affect its rights and obligations and will increase its exposure on its underlying clients.
 What do you think about the proposed approach for limiting multiple buy-in and the timing for the participant to provide the information to the CSD?

The issue is to point in the chain of counterparties who is the one triggering the event, we think that both at trading venue and CSD level the information is most of the time partial furthermore it would be even more complex in case of custody service/chain for these entities to identify the failing party. This is another reason that justifies treatment of the buy-in events at trading level.

<ESMA_QUESTION_TS_CSDR_7>
What are your views on the proposed draft RTS related to the buy-in timeframe and extension period?

<ESMA_QUESTION_TS_CSDR_8>

In principle the principles are reasonable, however the ABBL would like to refer ESMA to the MIFID II/MIFIR discussions regarding the liquid instruments that may help determine the extension periods for buy-ins.

No differentiation of extension period should be applicable. The introduction of different instrument types in function of their liquidity profile will in itself create frictions and errors that will exacerbate the overall problem.

The different cycles make the process for the intermediaries unnecessary complex and expensive.

<ESMA_QUESTION_TS_CSDR_8>
What are your views on the proposed draft RTS related to the type of operations and their timeframe that render buy-in ineffective?

<ESMA_QUESTION_TS_CSDR_9>

We think it would capture all open repo / open SLB transaction which may prove problematic. This may plead in favor of determining the transaction type to discriminate among them which may be subject to such exceptions for the buy-in process will have significant impact on the chain of intermediaries and the CSD, since today the transaction type is not being used. 

The adoption of these standards will however introduce additional complexity in the identification, processing and reporting of buy-ins, which will again require significant investment and development at CSD and participant level. This must be considered by ESMA when determining the applicable transition and implementation period.

<ESMA_QUESTION_TS_CSDR_9>
What are your views on the proposed draft RTS related to the calculation of the cash compensation?

<ESMA_QUESTION_TS_CSDR_10>

The ABBL wonders what would happen if there is no buy-in agent available for the respective instrument or there is no source of any reference price available which is not unlikely in case of illiquid securities. Furthermore in practice there are still open issues whereas the behavior and role of the respective participants.

<ESMA_QUESTION_TS_CSDR_10>
What are your views on the proposed draft RTS related to the conditions for a participant to consistently and systematically fail?

<ESMA_QUESTION_TS_CSDR_11>

If the ABBL believes that the basic test (a settlement efficiency percentage that is X% below the average settlement efficiency percentage of all the SSS participants, on more than X% of the settlement days during the year) is reasonable. We would however propose to start with a more conservative level (i.e. a 25% performance deviation) which is large enough to take account of the characteristics of certain segments, with the possibility for ESMA to increase the threshold(s) as the European markets see their performance improving. This soft-landing approach will be welcome by market participants and will ensure that all have sufficient time to undertake the required system, organizational and processing changes internally.

The ABBL believes that the current text of Article 16 of the draft technical standards needs to be amended so that it is clear that the daily calculation compares the settlement efficiency of the participant for that day with the average settlement efficiency of the SSS for that same day. 

The ABBL agrees with ESMA that the process to decide to suspend a participant shall not be purely automatic, many factors, including many that are beyond the control of the CSD participant, may explain a low settlement rate.

A factor that is very important for ABBL members is that many CSD participants act as settlement agents for third parties, and are thus dependent on the operational processes of their client; another relevant factor is that individual settlement failures that bring down the percentage of a CSD participant may be caused not by the CSD participant or by its client, but rather by the counterparty of the client. We thus see a multiple source of failures not under the sole responsibility of the participants.

Suspensions of rights shall be the last recourse option, in the prior stage analysis and exchange of views with the CSD shall be used to work toward a solution.

<ESMA_QUESTION_TS_CSDR_11>
What are your views on the proposed draft RTS related to the settlement information for CCPs and trading venues?

<ESMA_QUESTION_TS_CSDR_12>

The ABBL supports ESMA’s view set out in paragraph 114 that settlement information for CCPs and trading venues should be instruction/transaction-related.

There may be some wording improvement notably under 1c to replace participants with CSD participants to better reflect the reference to the CSDS participants and not to CCP for example.  We note that EBF has identified a number of other potential improvements.

<ESMA_QUESTION_TS_CSDR_12>
What are your views on the proposed draft RTS related to anti-avoidance rules for cash penalties and buy-in?

<ESMA_QUESTION_TS_CSDR_13>

The ABBL believes that Article 19 is flawed; it would create significant legal risk for all parties involved in the trading, clearing and settlement process. Accordingly, the ABBL believes that Article 19 should be deleted.

The ABBL believes that this risk will be most evident with respect to the buy-in process for non-CCP transactions. 

<ESMA_QUESTION_TS_CSDR_13>
Do you agree that 18 months would be an appropriate timeframe for the implementation of the settlement discipline regime under CSDR? If not, what would be an appropriate timeframe in your opinion? Please provide concrete data and evidence justifying a phase-in for the settlement discipline measures and supporting your proposals.

<ESMA_QUESTION_TS_CSDR_14>

The ABBL warmly welcomes ESMA’s phased-in approach for the implementation of the settlement discipline regime under CSDR and agrees with ESMA’s justification of an extension of the timeframe. Time shall indeed be considered for CSDs, CCPs, trading venues and their participants to discuss, consult, develop, negotiate and implement the set-up of the system, its specifications and adaptations of instructions and IT-systems. 
 
The ABBL is of the opinion that any shorter period will cause serious detrimental effects on the securities settlement in the EU. The Association therefore supports ESMA’s considerations not only to work toward harmonization but as well to allow reasonable time for implementation. The Association thinks that the more far reaching the changes are the more time shall be allowed, notably the arrival of T2S any hurried approach may result in a mal-functioning to the detriment of the settlement efficiency. Or, even worse, it could risk CSDs and their participants to be non-compliant with the provisions of Art. 7 CSDR. 
 
If it were the case this would force national authorities to refuse authorization under the CSDR to a non-compliant CSD. This would mean that the whole market of that CSD is left behind with no securities settlement at all. Instead of enhancing the considerably high settlement efficiency the respective market would be forced to a settlement efficiency of 0%. 
 
T2S will be a milestone in the evolution of the settlement process and for market infrastructures thus in order to determine the appropriate timeframe for the phased-in approach, the ABBL invites ESMA to consider the implications of the creation of T2S as well the migration process onto T2S. 
 
The appropriate timeframe for the phase-in should thus include the time needed for the actual set up of the new settlement discipline procedures for the CSDs and their participants as well as the peculiarity of the finalising of T2S including any set up for the T2S. In this respect a period of 18 months could be insufficient as the last T2S migration wave is currently planned for Q1 2017. The ABBL would therefore like to invite ESMA to consider 24 months as will T2S Task force propose for the implementation of the settlement discipline measures and procedures.
 

<ESMA_QUESTION_TS_CSDR_14>
What are your views on the proposed draft RTS on CSD authorisation (Chapter II of Annex II) and draft ITS on CSD authorisation (Chapter I of Annex VI)?

<ESMA_QUESTION_TS_CSDR_15>
We are of the opinion that the RTS requirement under Annex II Article 18.1 goes beyond the level-1 requirements. Article 34 of the CSD Regulation requires CSDs to "publicly disclose the prices and fees associated with the core services listed in Section A of the Annex". Hence under level-1 regulation CSDs should only be required to disclose to the competent authority "the cost and revenue of the ancillary services provided as a whole", we do not think that services listed in Section B or C of the Annex should be subject to these transparency requirements.

Excessive or double regulatory requirements need to be avoided. In our view, this is necessary not only to avoid burdensome rules and requirements that will not be able to be implemented, but also to avoid the application of conflicting standards for CSDs. This is most particularly true for the cross-border links they operate.

Mandating the reporting of CSD financial statements under international accounting standards for non-publicly traded companies, such as the CSDs, would go beyond the Regulation (EC) 1606/2002 requirements and beyond the mandate given to ESMA under the Level 1 Regulation.

A form of grandfathering for the existing CSDs should be foreseen, we believe that such a requirement should only be imposed directly for new CSD looking for initial authorisation, as this draft RTS would otherwise impose an additional requirement, which is not likely to provide any important new elements to the Competent Authority who readily knows the business plans of existing CSD(s) under its supervision.

Ideally, competent authorities involved in the authorisation process of the CSD, should agree to a single common language to be used for the application process, and inform the CSD which language should be used for the application before to the start of the authorisation completion process (Article 1.5 of Annex VI of the implementing TS).

<ESMA_QUESTION_TS_CSDR_15>
What are your views on the proposed draft RTS on CSD review and evaluation (Chapter III of Annex II) and draft ITS (Chapter II of Annex VI)?

<ESMA_QUESTION_TS_CSDR_16>
Similar to the comments raised in our response to ESMA’s discussion paper of May 2014, we are still of the opinion that the currently proposed annual CSD review and evaluation are adding an overly formal and burdensome procedure which should be avoided. Instead focusing on relevant updates only would also considerably facilitate the work for competent authorities and thus contribute to the efficiency of the supervision process. 

We also have noted that ESMA introduces under Article 42 within the requirements to provide “statistical data to be delivered for each review and evaluation, an artificial distinction between several possible roles of the CSDs which are not recognised in the level-1 legislation and which lead to confusion. 

We believe RTS should not introduce distinctions among the CSD services, which have not been envisaged to distinguish under the level-1 agreed text. 

<ESMA_QUESTION_TS_CSDR_16>
What are your views on the proposed draft ITS on cooperation arrangements as included in Chapter III of Annex VI?

<ESMA_QUESTION_TS_CSDR_17>
In order to secure a level playing field in context of third country CSDs, and most particularly with regards to CSD recognition when applicable, identical requirements shall apply to EU and third country CSDs, including reporting and statistical data provision.

While we agree that the principle of non-discrimination should apply, it needs to be stressed that recognition by ESMA should not be granted when the same kind of treatment will not be authorised to EU-CSDs when they are active outside of the EU. 
<ESMA_QUESTION_TS_CSDR_17>
What are your views on the proposed draft RTS on CSD recognition (Chapter IV of Annex II)?

<ESMA_QUESTION_TS_CSDR_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_18>
What are your views on the proposed approach regarding the determination of the most relevant currencies?

<ESMA_QUESTION_TS_CSDR_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_19>
What are your views on the proposed draft RTS on banking type of ancillary services (Chapter VI of Annex II) and draft ITS on banking type of ancillary services (Chapter IV of Annex VI)?

<ESMA_QUESTION_TS_CSDR_20>
The lack of knowledge regarding the content of the future EBA technical standards on this same on banking type of ancillary services, we are obliged to assess these ESMA technical standards in isolation since the corresponding technical standards from EBA are still missing.<ESMA_QUESTION_TS_CSDR_20>
What are your views on the proposed draft RTS on CSD participations (Chapter II of Annex III)?

<ESMA_QUESTION_TS_CSDR_21>
We also have noted that ESMA introduces under Article 42 within the requirements to provide “statistical data to be delivered for each review and evaluation, an artificial distinction between several possible roles of the CSDs which are not recognised in the level-1 legislation and which lead to confusion. 

Again in this respect we believe RTS should not introduce distinctions among the CSD services, which have not been envisaged to distinguish under the level-1 agreed text. 
<ESMA_QUESTION_TS_CSDR_21>
What are your views on the proposed draft RTS on CSD risk monitoring tools (Chapter III of Annex III)?

<ESMA_QUESTION_TS_CSDR_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_22>
What are your views on the proposed draft RTS on CSD record keeping (Chapter IV of Annex III) and draft ITS on CSD record keeping (Annex VII)?

<ESMA_QUESTION_TS_CSDR_23>
Firstly, as mentioned in our answer to Q5, we note the requirement that several RTS, such as the ones related to recordkeeping, imposes obligations on the CSDs that require identifying, monitoring and reporting information to which we may not have access to, and thereafter imposing report obligations which are not consistent with existing ISO standards. Specifically on recordkeeping we are concerned that some of the codes being proposed by ESMA are not compatible with any ISO standards, and therefore clearly are against the spirit of the level-1 legislation, specifically under Article 35 CSD-R. Such requirements could possibly hinder or create obstacle to the ongoing and future harmonising global market’s initiatives.

Moreover on recordkeeping, the requirement to maintain accurate records should be dissociated from the business continuity records requirements. The scope and usage of these being different, same rules could not be used for both. Moreover recordkeeping should be rationalised only to those securities records in which the CSD maintains holding. 

As the introduction of LEI is still only focusing on the EMIR requirements we believe that a more widespread use shall follow its introduction in other regulations, namely the MIFID II that will only be live early 2017.


<ESMA_QUESTION_TS_CSDR_23>
What are your views on the types of records to be retained by CSDs in relation to ancillary services as included in the Annex to the draft RTS on CSD Requirements (Annex III)? Please provide examples regarding the formats of the records to be retained by CSDs in relation to ancillary services.

<ESMA_QUESTION_TS_CSDR_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_25>
What are your views on the proposed draft RTS on reconciliation measures included in Chapter V of Annex III?

<ESMA_QUESTION_TS_CSDR_25>

The ABBL is of the view that the recourse to settlement suspension by the CSD, in case of undue securities creation or deletion, should not be systematic and must be left to the appreciation of the CSD in light if the risks identified and the possible market disruption, considering that in certain circumstances it could take days before the identified break is resolved. We would propose that any such undue creation/deletion of securities should be reported by the CSD to the competent authorities, with confirmation of the decision taken by the CSD regarding the possible suspension of settlement activity.

<ESMA_QUESTION_TS_CSDR_25>
Do you believe that the proposed reconciliation measures where other entities are involved in the reconciliation process for a certain securities issue within the meaning of Article 37(2) of CSDR are adequate? Please explain if you think that any of the proposed measures would not be applicable in the case of a specific entity. Please provide examples of any additional measures that would be relevant in the case of specific entities.

<ESMA_QUESTION_TS_CSDR_26>
Measures proposed under Art 16.1 seem adequate but the ABBL is doubtful that these standards can be imposed to third parties that are sometimes in control of the issuance records (e.g. registrars, transfer agents), especially if these parties are established outside the European union. ESMA should give consideration to introducing additional incentives in order to force all parties involved in the maintenance of issuance records to adopt the targeted standards. The same remark is valid for Art 6.3, Chapter 4 of Annex IV (RTS on Access and Links).

<ESMA_QUESTION_TS_CSDR_26>
What are your views on the proposed reconciliation measures for corporate actions under Article 15 of the draft RTS included in Chapter V of Annex III?

<ESMA_QUESTION_TS_CSDR_27>
A CSD may not always be in control of the corporate action process. Consequently, it may not be in a position to block or suspend the processing of an event, even if a reconciliation break exists. The text of Article 15 should be adapted to recognize the limited field of action that CSDs may have.

<ESMA_QUESTION_TS_CSDR_27>

What are your views on the proposed draft RTS on CSD operational risks included in Chapter VI of Annex III?

<ESMA_QUESTION_TS_CSDR_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_28>
What are your views on the proposed draft RTS on CSD investment policy (Chapter VII of Annex III)?

<ESMA_QUESTION_TS_CSDR_29>
Art. 15.5 imposes to CSDs the use of a segregated account in the books of a CSD to hold its proprietary assets. We observe that, due to legal or regulatory obstacles, it may not always be possible for CSDs to have a direct account with the local CSD in question (especially outside the European Union) and therefore the use of an indirect deposit structure, via an intermediary (e.g. local custodian), is unavoidable. Likewise, the possibility to use segregated accounts in the host CSDs may be restricted by local rules and regulations. Art 15.5 should be amended to reflect that this requirement is valid to the extent it is made possible under local laws and regulations.

ESMA aims to ban in the future other forms of hedging used by CSDs. Here we would need to draw differences in the use of derivatives applied to CCPs (and its proportional concerns), and the basic requisite to allow a targeted use of derivatives for hedging purposes only by CSDs. 
CSDs are not using derivatives as a form of investment, at the article suggest, but quite on the contrary as a form to reduce its risks by hedging its exposures to fluctuations in currencies or interest rates. Eliminating the option for CSDs from using derivatives in the future will have the adverted result to increase CSD risks.

<ESMA_QUESTION_TS_CSDR_29>
What are your views on the proposed draft RTS on access (Chapters I-III of Annex IV) and draft ITS on access (Annex VIII)?

<ESMA_QUESTION_TS_CSDR_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_30>
What are your views on the proposed draft RTS on CSD links as included in Chapter IV of Annex IV?

<ESMA_QUESTION_TS_CSDR_31>

With regards to links to third country CSDs, the local rules and regulations may not always provide a level of asset protection that is comparable to the one available for securities issued in the requesting CSD. ESMA should recognize that deviations may exist, and require that CSDs must duly inform their participants on the relevant asset protection framework should they wish to offer access to that third country CSD.

Concerning interoperable links, we are of the opinion that a common IT interface may not be absolutely required for transmission of instructions so long as the involved CSDs establish and operate joint procedures. Likewise, full synchronization of the settlement batches in case of DVP settlement is neither feasible nor absolutely necessary provided the CSDs have agreed detailed processes and procedures, with appropriate risk management and contingency frameworks.

For the same reasons mentioned in our answer to Q29, the obligation for the requesting CSD to have a direct, segregated account in the books of the receiving CSD must be made subject to local rules and regulations that may prevent such a legal construction. In these limited circumstances, the use of an intermediary for the custody of the assets must be allowed by ESMA. Sufficient time should also be allowed by ESMA to allow for the legal negotiations, system adaptations and market implementation to take place for the different CSD links. A period of minimum 24 months should be left to the CSDs to operate these transformations.

The ABBL finally wishes to highlight that the proposals relating to corporate action processing are in some cases not in line with the provisions of the Market Standards on Corporate Action Processing, and the T2S Corporate Actions Standards. The ABBL strongly urges that the ESMA proposals be fully aligned with these two documents.

<ESMA_QUESTION_TS_CSDR_31>
What are your views on the proposed draft RTS on internalised settlement (Annex V) and draft ITS on internalised settlement (Annex IX)?

<ESMA_QUESTION_TS_CSDR_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_32>
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