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Re: ESMA – RTS, Prospectus related issues under Omnibus II Directive

The Division Bank and Insurance of the Austrian Federal Economic Chamber, as representative of the entire Austrian banking industry, appreciates the possibility to comment on the ESMA Discussion Paper regarding ESMA’s RTS Prospectus related issues under Omnibus II Directive and would like to submit the following position:

In general
We would like to suggest clarifying “available to the public” to avoid liability issues arising from limited access of certain persons due to the US law.
We would also like to recommend the alignment of the definitions with MiFID II and the PRIIPS Regulation.

Question 1: Is there any information that should be added or removed from the list in the proposed Article 2(2)? 
No.

Question 2: Do you believe that the requirement to submit all versions of the prospectus at a minimum in searchable electronic format will impose costs on issuers, offerors or persons asking for admission to trading? If yes, please specify the nature of such costs, including whether they are one-off or on-going, and quantify them. 
“Searchable electronic format” should be defined or specified.

Question 3: Do you consider that there are any other aspects of the approval process that should be dealt with by the RTS? 
No.

Question 4: Do you agree that the three above mentioned documents constitute the documents which comply with the requirement of being approved or filed in accordance with the Prospectus Directive and from which information can be incorporated by reference? If not, please provide your reasoning.
We agree that the respective documents comply with the requirement of being approved or filed.
In general (see also question 6) the list of documents to be made capable for incorporation by reference should include any case, which is defined as “Historical financial information” in the Prospectus Regulation.
In practice, the final offer price and the amount of securities per se will not be subject to incorporation by reference.

Question 6: Do you agree that the above mentioned information constitutes the information which complies with the requirement of being filed in accordance with the TD? If not, please provide your reasoning. 
Please see our comments regarding Question 4.
We would like to point out that the reports Q 1 and Q 3 are missing. A definition of the historical financial information according to Prospectus Regulation, e.g.  ANNEX XI, 11. would be helpful.

In section 93. the RTS lits an exhaustive list of information, which is applicable for incorporation by reference into the prospectus. In addition to this list, quarterly reports should also be added to the list of information, which must be allowed to be incorporated by reference, as quarterly reports make additional information with additional transparency available to the investor. 

Question 9: Do you agree that it is sufficiently clear from PD Article 14 that the issuer, offeror or person asking for admission to trading can delegate the task of publication but not the responsibility? If not, please state your reasoning. 
Yes, we agree.

Question 10: Do you agree that the obligation to publish the prospectus electronically should also apply to the publication of final terms? If not, please provide your reasoning. 
No, in particular we do not agree in case of private placements.

Question 11: Do you agree that the method for publishing final terms should be the same as the method used for publication of the base prospectus? If not, please state your reasoning. 
No, we do not agree, in particular not for private placements. This would cause additional costs and administrative work.

Question 12: Would the issuer, offeror or person asking for admission to trading incur costs if the abovementioned provisions were to be adopted? If so, please specify the nature of such costs, including whether they are one-off or on-going, and quantify them. 
Yes, e.g. OeKB. The administration costs time and external costs and those costs are caused by Draft-Article 7.

Question 13: Do you consider there are any other impediments to a prospectus being considered available to the public? 
No.

Question 14: Do you agree that the obligation to make the prospectus available to the public free of charge also applies to prospectuses that are published electronically? If not, please provide your reasoning. 
Yes. (Capacity of private printers / no pc equipment in private households)

Question 15: Would the issuer, offeror or person asking for admission to trading incur costs if the above mentioned provision was to be adopted? If so, please specify the nature of such costs, including whether they are one-off or on-going, and quantify them. 
No.

Question 16: Do you believe the proposed measures will enhance the accessibility of electronically published prospectuses? If not, please provide reasoning and/or alternative measures. 
In addition to the measures proposed by the RTS, the availability of prospectus and final terms should be mandatorily made available on an internet site, provided by the national competent authority. This enables the financial intermediaries better to monitor possibly withdrawn public offers within the retail cascade. 

Question 18: Do you agree that the issuer, offeror or person asking for admission to trading should be required to ensure that the hyperlink is active for a minimum period of 12 months? 
The proposed RTS sets a requirement to obtain a hyperlink to a prospectus for at least one year. A public offer can be closed within a period of less than one year after the prospectus approval. In this situation, the issuer should have the possibility to remove the respective hyperlink, leading to the prospectus, in order to underline to the public, that the public offer has been withdrawn. 

This intention is essentially necessary for securities issued under a base prospectus. As Final Terms are considered to be part of a prospectus, these would have to be listed unter the hyperlink as well. A disclaimer would not be possible, as the document access would have to be without barriers. 

The issuer would not be allowed to offer securities within a private placement any more, as the final terms would still have to stay published via a barrier free hyperlink, which would probably trigger a public offer. 

Question 19: Would the issuer, offeror or person asking for admission to trading incur costs if the abovementioned provision was to be adopted? If so, please specify the nature of such costs, including whether they are one-off or on-going, and quantify them.
Yes.

Question 20: Do you agree that all information incorporated by reference in a prospectus should be electronically published? If not, please state your reasoning.
Yes.

Question 21: Would issuers, offerors or persons asking for admission to trading incur costs if required to publish all information incorporated by reference electronically? If so, please specify the nature of such costs, including whether they are one-off or on-going, and quantify them. 
Yes.

Question 22: Do you consider that there are additional means of dissemination of advertisements not covered by the four categories above? If yes, please specify. 
No.
Question 23: Do you agree that advertisements which contain inaccurate or misleading information should be amended in the manner proposed? If not, please provide your reasoning. 
No, because in practice it is a question, who will assess whether an information is considered to be inaccurate, misleading etc. and who will take responsibility for this assessment and bear the costs for any assessment / correction.
If the issuer / offerer becomes aware of any mistake it will be – of course – in its own interest to amend it and it will be done, otherwise it may be of minor importance to do so.
Nevertheless and in any case the issuer will have to bear any legal consequences of incorrect information.

Question 24: Will the suggested rule impose costs on the issuer, offeror or person asking for admission to trading? If yes, please specify the nature of such costs, including whether they are one-off or on-going, and quantify them. 
Not only high costs (the issuers have to bear the costs of the authorities)will be imposed but also an unclear situation / procedure will be created.

Question 25: Do you agree with the requirements suggested for Article 13(1) of the RTS? If not, please provide your reasoning. 
Yes, but just with Art 13 Abs 1.

Question 26: Do you believe that the inclusion of numerical performance measures in information disclosed about the offer or admission to trading, which are not contained in the prospectus, should be prohibited? 
No, because ESMA proposes in its request, that marketing material outside the prospectus that contains numeric performance measures should only allow performance information, that had already been described in the prospectus. 

The Markets in Financial Instruments Directive 2004/39/EC and the MiFID Implementing Directive 2006/73/EC explicitly allows performance measures, as special rules are described therefore. Under the proposed RTS, a non equal treatment of financial instruments issued without a prospectus and such instruments which are issued under a prospectus would be the result. 

A clarification regarding the correlation of the MiFID regime and the prospectus directive would be recommended.

Question 27: Do you agree that the issuer, offeror or person asking for admission to trading should be obliged to provide the investor with the information disclosed in durable format, free of charge, upon his request? If not, please provide your reasoning. 
No. Dissemination of advertisements should be in the own decision and up to the decisions of the issuer/offer. Advertisement should not get the same status as legally required minimum disclosure documents. 

Question 28: Will the proposed provision impose costs on the issuer, offeror or person asking for admission to trading? If yes, please specify the nature of such costs, including whether they are one-off or on-going, and quantify them. 
Yes.


Yours sincerely,


Dr. Franz Rudorfer
Managing Director
Division Bank and Insurance
image1.wmf

