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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responsesto the specific questions listed in the ESMA Consultation Paper -Clearing Obligation under EMIR (no. 3), published on the ESMA website.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 6 November 2014. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Instructions
Please note that, in order to facilitate the analysis of the responses, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_CA3_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
General information about respondent

	Are you representing an association?
	Yes

	Activity:
	Financial Services

	Country/Region
	Spain


Introduction
Please make your introductory comments below:

<ESMA_CO3_COMMENT_1>

Asociación de Mercados Financieros (AMF) represents the Spanish-based financial industry. Our members include banks, brokers, Financial Markets Infrastructures and other Financial Institutions. Our interest in the Foreign Exchange markets dates back to the time AMF was known as Forex Club Español, founded in the 60’s.

We welcome the opportunity to comment on the Consultation Paper on the Clearing Obligation under EMIR (no.3 – 2014/1185). 

We set out below, a summary of our members’ key concerns:

Current CCP offering not being necessarily the result of market demand

By ESMA’s own admission, the consultation paper results from the bottom-up approach only, i.e. the determination of the classes to be subject to the clearing obligation will be done based on the classes which are already cleared by authorised or recognised CCPs. Furthermore, in defining the dates from which the clearing obligation applies and the categories of counterparties, ESMA shall take into consideration whether more than one CCP already clear the same class [paragraph 89(b), page 36].

Yet we believe that the existence of one single CCP currently offering NDF clearing is a matter for reflection, all the more if we bear in mind that the running service (ForexClear, of LCH Clearnet Ltd.) was only launched on March 19th, 2012, at a time when EMIR was an impending reality. ForexClear seemingly stepped in to legitimately benefit from a business opportunity brought about by impending regulation and not so much as a consequence of market demand.

Commercial hedging with NDFs as genuine as with traditional fx forwards 

NDFs provide the only hedging tool where physically settled forwards are unavailable. In the current context, where physically settled forwards for commercial purposes might even fall out from the derivatives’ definition, the fact that NDFs are cash-settled and mostly used to hedge exotic currencies does not necessarily mean that they are embedded with a greater systemic risk (than physically settled forwards).

Costly decisions

A bank may be very active in FX, but still not have NDFs as a primordial business. If the clearing mandate goes ahead, these banks will be faced with, for instance, the following options:

· If they are already members of LCH Clearnet Ltd for other asset classes, they may choose to:

· (provided they meet the stringent requirements) extend membership to ForexClear, which may not necessarily be good news from a competition perspective, or

· seek a clearing broker that will represent them before the relevant CCP (the clearing broker will normally request a non negligible minimum monthly fee)

· If they are already members of a different CCP for the purpose of clearing other asset classes and such CCP does not intend providing the NDF clearing service, they will have to:

· become members of yet another CCP just to be able to clear what might be a secondary business, or

· again, seek a clearing broker that will represent them before the relevant CCP

If it so happens that only few NDFs traded by those institutions fit the proposed list, the likely decision is that cost on the clearable pairs will be passed onto clients at the risk of loosing the trade (and the customer not hedging) or that the clearable pairs will be erased from the bank’s offer altogether.

<ESMA_CO3_COMMENT_1>

1. The clearing obligation procedure

Q1: Do you have any comment on the clearing obligation procedure described in Section 1?

<ESMA_CO3_QUESTION_1>

The subjection of NDFs to the clearing obligation may have more disadvantages than benefits. Inter alia, it may compel Clearing Members to adhere to several CCPs, at an inevitably high cost.

<ESMA_CO3_QUESTION_1>

2. Structure of the non-deliverable forward derivatives classes

Q2: Do you consider that the proposed structure for the FX NDF classes enables counterparties to identify which contracts are subject to the clearing obligation?

<ESMA_CO3_QUESTION_2>

Yes, but not all traded NDFs fit the proposed list. Hence, there could be a fragmentation of the market, whether deliberate or not.

In any case and as previously stated, our main concern revolves around the fact that there is only one CCP (LCH) offering NDF clearing
<ESMA_CO3_QUESTION_2>

3. Determination of the classes of OTC derivatives to be subject to the clearing obligation

Q3: In view of the criteria set in Article 5(4) of EMIR, do you consider that the determination of this class addresses appropriately the objective of reduction of the systemic risk associated to NDF derivatives? 

<ESMA_CO3_QUESTION_3>

Probably so if we accept that NDFs carry systemic risk. However, despite being cash-settled and ordinarily used to hedge exotic currencies, we believe NDFs no dot pose a greater systemic risk than ordinary FX forwards do. Furthermore, systemic risk may come at a greater extent from NDFs outside the proposed list.
More importantly, we do think that given the size of NDF markets (small), their average interbank maturity (short, around one or two months) and reduced volatility (most FX rates on which NDFs trades are based are heavily managed or influenced by Central Bank activity), the systemic risk in FX-NDF is minuscule compared to other asset classes.
<ESMA_CO3_QUESTION_3>

Q4: For the currency pairs proposed for the clearing obligation on the NDF class, do you consider there are risks to include longer maturities, up to the 2 year tenor? 

<ESMA_CO3_QUESTION_4>

On the contrary, perhaps the clearing obligation would make sense for longer and only longer maturities (2 years+), i.e. those that would reasonably carry a grater risk.

<ESMA_CO3_QUESTION_4>

4. Determination of the dates on which the obligation applies and the categories of counterparties
Q5:  Do you have any comment on the analysis presented in Section ¡Error! No se encuentra el origen de la referencia.?
<ESMA_CO3_QUESTION_5>

We agree with the analysis presented in Section 4.1 to the extent that we consider that the number of CCPs and clearing members per Class+ are relevant criteria to determine the dates from which the clearing obligation should apply. However, we understand that this analysis is not sufficient and that there are other factors that are essential when determining the Class+ and dates of implementation:

•
We would reiterate our concern in relation to the likely market disruption if no other CCP is authorized by the time the RTS comes into force. 

•
While we consider that it is important that there are at least two CCPs authorised or recognised to clear the relevant Class+ , we understand that the concentration level of the trading volumes within each CCP should also be analysed. In this respect, the concentration of volumes within one CCP increases the systemic risk and, therefore, before enforcing the clearing obligation, ESMA should analyse the potential effects that could arise in the event that such main CCP is placed in bankruptcy or faces any problem that affects its activity (e.g. operational problems that imply that the CCP will not be available for a certain period of time). In particular, ESMA should verify that in the aforementioned cases the rest of the CCPs (with low capacity on its day by day basis) and their general members have the capacity to absorb/handle the total volume of the global trading on the relevant Class+ in order to ensure that market participants can fulfil their clearing obligation in a correct and timely manner. 

•
The number of clearing members per Class+ is relevant when determining the date of implementation of the clearing obligation; however, we understand that there are further characteristics of the clearing members that should be considered for this purpose:

i. If the clearing members per Class+ are capable of providing indirect clearing. We understand that the clearing obligation should not be enforced until indirect clearing has been developed or at least until there is certainty that clearing members are prepared to provide such service. It should be borne in mind that indirect clearing is essential in order to facilitate the use of central clearing as for many counterparties, which are subject to a clearing obligation but unwilling or unsuitable to become direct clearing members or direct clients of clearing members, indirect clearing will be the only option available to satisfy the clearing mandate. 

Therefore, we understand that it is of capital importance to develop the legal regime of indirect clearing, rights and obligations all across the clearing chain and to clearly define the protections to be granted to indirect clients, especially, the treatment of the guarantees provided by such clients. 

In view of the previous considerations, we urge ESMA to go round these limitations and to adopt the necessary measures to promote the development of indirect clearing as soon as possible and before any clearing obligations enter into force. 

ii. If the clearing members per Class+ are capable of providing individual segregation.- As per Article 39 paragraph 5 of EMIR, clearing members must offer customers a choice between individual client segregation and omnibus client segregation. Consequently, in order to guarantee the rights of clients and potential clients, the analysis contained in section 4.1 should include an assessment on the type of segregation that clearing members in the relevant Class+ can offer to their clients. It should be guaranteed that when the clearing obligation is enforced both kinds of segregation are available. 

iii. If the clearing members identified are established in a jurisdiction where local regulation protects its clients in the event that the clearing member is placed in bankruptcy. We understand that the clearing obligation should not be enforced until there is a clear picture of the consequences that the potential insolvency of a clearing member would have for its clients. In this respect, we understand that, in accordance with the spirit of EMIR the main objective of which is to avoid /mitigate systemic risk, one of the main issues that should be analysed is the degree of protection granted by the law of the country in which the clearing member is incorporated. For instance, some of the following issues should be assessed: priority basis for claims; whether margin or positions on one account could be applied against margin or positions on another account; the likely time needed to recover margin; whether the margin will be recovered as assets or cash equivalent; and any likely challenges to the legal effectiveness of the structure.
<ESMA_CO3_QUESTION_5>

Q6: Do you agree with the proposal to keep the same definition of the categories of counterparties for the NDF classes than for the credit and the interest rate classes? Please explain why and possible alternatives.
<ESMA_CO3_QUESTION_6>

Yes. It would probably be more confusing to have different sets of categories depending on each class. Still, additional membership for those category 1 banks not members of ForexClear may prove cumbersome and very costly.
<ESMA_CO3_QUESTION_6>

Q7: Do you consider that the proposed dates of application ensure a smooth implementation of the clearing obligation? Please explain why and possible alternatives.
<ESMA_CO3_QUESTION_7>

No. It would be preferable that implementation of the NDF clearing obligation not interfere with the same obligation on other asset classes. Only when the latter has been satisfactorily put in place should ESMA bring up NDF RTS. Also, implementation should ideally be coordinated with other jurisdictions in order to avoid regulatory arbitrage.

<ESMA_CO3_QUESTION_7>

5. Remaining maturity and frontloading

Q8: Do you have comments on the minimum remaining maturities for NDF?

<ESMA_CO3_QUESTION_8>

8.1.- A general safe-harbor for market operators is required in respect of the frontloading requirement.- 

Subject to the modification specified in section 8.2 below, we welcome ESMA’s approach regarding the limited application of the frontloading requirement to a limited number of contracts, excluding (in practice) those contracts concluded during Period A. This approach reduces the legal uncertainty and the negative impact that the retroactive application of the clearing obligation would entail (essentially in terms of pricing). However, as frontloading is a Level 1 requirement, the aforementioned approach has been achieved by setting the remaining maturity of contracts concluded in Period A at a level which ensures that no contract is subject to frontloading. In this respect, the draft technical advice sets this remaining maturity for those interest rate OTC derivative and credit derivatives classes that are proposed to be subject to the clearing obligation. Although the same approach has been adopted for both asset classes, this solution is provided on a case by case basis (stipulating in each of the consultation papers issued at the moment the remaining maturity for each specific Class+). 

In our view, this does not provide legal certainty for market operators in respect of the rest of asset classes which may be subject to mandatory clearing at a later moment. For instance, if in the future equity derivatives are declared subject to the clearing obligation, market operators cannot be certain at the present date that frontloading will not apply in Period A. In view of the above, while we appreciate ESMA’s steps for legal certainty, we understand that it is necessary that a general safe harbour is provided to market operators in respect of the frontloading requirement. In particular, ESMA should provide the industry with a general principle for all the asset classes where it states that no contract entered during Period A will be subject to frontloading, regardless of the Class+ to which it pertains. Such principle could be included the RTS. 

8.2.- Frontloading in Period A.-

In our view, as a matter of legal certainty, Period A should be set as the period between the notification of a class of derivatives to ESMA and the date of entry into force of the RTS introducing the clearing obligation for that class of derivatives. It should not, as the current drafting of the RTS mandates, end on the date the RTS is published in the Official Journal. 

This recommendation is in-line with ESMA's proposal on frontloading to the European Commission in its letter dated 8 May 2014 and supported by the European Commission in its return letter dated 8 July 2014. As recognised by ESMA and the European Commission, the principle of legal certainty requires that parties know sufficiently in advance when the frontloading obligation will start. This cannot be achieved by using the date of publication in the Official Journal as publication does not happen at a pre-defined date and time. This means that publication on a particular day will not be known until after the event. In particular, this creates uncertainty about the potential retroactive application of the frontloading requirement to transactions entered into during the hours before publication in the Official Journal. 

8.3.- Frontloading in Period B.- 

In addition, and without prejudice to the previous considerations, we understand that the frontloading requirement might still be challenging regarding those contracts concluded by/with entities pertaining to Category 2. As per the current wording of the draft technical advice, the frontloading requirement in these cases should be assessed in respect of those contracts that have been concluded between the date of publication in the Official Journal of the RTS (X) (as specified in the previous paragraph we understand that the date that should be considered for this purpose is the date of notification of a class of derivatives to ESMA)and the date on which the clearing obligation takes effect (for Category 2, X+18 months). Those contracts that in X+18months have a remaining maturity exceeding 6 months will need to be cleared. 

We understand that this approach may still generate confusion when pricing derivatives with Category 2 counterparties and will also be challenging from an operational perspective. 

Even though counterparties entering into or amending OTC derivatives in Period B will know the classes of derivatives that will be subject to the clearing obligation, the CCPs currently authorised or recognised to clear those derivatives, the date on which that obligation begins to apply and the minimum remaining maturity at that date above which the clearing obligation applies, there will still be uncertainty about whether additional CCPs might also be authorised to clear that class in the interim, which clearing members will be available to clear the contract and the fees or terms of clearing that will be in force at the time the clearing obligation begins to apply. 

In particular, clearing members are unlikely to be willing to commit to clear a contract at a future date or to commit as to the future terms on which they are willing to clear contracts (not least because of potential regulatory capital consequences). There are no accepted techniques for determining how to price a derivative which will become clearable at a future time (or for agreeing terms for future clearing). Therefore counterparties that are not clearing members will face uncertainties as to whether they will be able to find a clearing member and the terms of clearing at the time the clearing obligation begins to apply. In addition, where counterparties enter into or amend uncleared OTC derivatives in Period B falling within the scope of the clearing obligation where the final maturity of the contract will exceed the minimum remaining maturity when the clearing obligation begins to apply, the counterparties will have to reach agreement on the impact of the future clearing obligation on the pricing and the terms of the contract, including how the contract will be cleared. 

The parties will also need to include provisions to address the uncertainties referred to above, in particular, the likely impact if clearing is not available on acceptable terms and whether counterparties will need to have rights to terminate the transaction if that proves to be the case. There is also a considerable degree of uncertainty amongst market participants as to what happens to trades which cannot be cleared on the date the clearing obligation takes effect (because clearing arrangements have not been put into place). At the moment, there is no industry practice on how this issue should be addressed and there is an extremely short timeframe within which an industry documentation solution can be prepared. This uncertainty will further deter parties from trading with counterparties which cannot clear straight away. 

We consider that the result will be that it will be difficult for counterparties to enter into uncleared OTC derivative contracts in Period B that will be affected by the frontloading requirement and that this is likely to mean that counterparties would, in practice, need to immediately submit these contracts for clearing and to price their transactions accordingly. This would undermine the value of the phase-in for the counterparties that were intended to benefit from it. 

Our concerns regarding the long frontloading period for Category 2 is exacerbated by the broad scope of this category. If a large percentage of Category 2 counterparties leave backloading until the last minute, this will put immense pressure on clearing members and CCPs to clear 18 months worth of trades, potentially creating a bottleneck. 

Given these concerns, because of the uncertainty and market disruption that will arise from the frontloading requirement for Category 2 counterparties during the 18 month phase-in period, we suggest that the minimum remaining maturity of contracts entered into during the phase-in period should be amended to mirror the approach proposed for Period A, thus excluding Category 2 counterparties from the frontloading requirement at least with regards to the Class+ proposed in these first RTS. 

Alternatively, we suggest that frontloading is only required in respect of contracts concluded 6 months before the date of application of the clearing obligation for each counterparty (in the case of Category 1 this date corresponds to the date of publication of the RTS (X), but for Category 2 this date would be 6 months prior to X+18 months) provided that the remaining maturity of such contracts exceeds 6 months. 

This reduction of the frontloading period for Category 2 would at least minimize the problems described in the previous paragraphs and would provide both types of counterparties with an homogeneous period in order to make the retrospective analysis. This means that counterparties would assess the need to meet the frontloading requirement in respect of those contracts concluded 6 months before the date of application of the clearing obligation for each category (provided these contracts exceed the relevant minimum remaining maturity).
<ESMA_CO3_QUESTION_8>

Annex I - Draft Regulatory Technical Standards on the Clearing Obligation
Q9: Please indicate your comments on the draft RTS other than those already made in the previous questions.

<ESMA_CO3_QUESTION_9>

9.1.- Further clarification is required on certain aspects before the clearing obligation is enforced.-

 In particular, we understand that ESMA should expressly recognize that the following scenario is valid for the purpose of complying with the clearing obligation:

-An entity registered with a CCP as an individual clearing member may clear transactions for itself and for its affiliates only.

-In order to achieve the latter, a three-party agreement needs to be entered into between the relevant CCP, the individual clearing member and the affiliate. Pursuant to that agreement, the affiliate is allowed to enter into trades cleared on the relevant CCP and those trades will be entered into against the individual clearing member's account. The trades so entered into by the affiliate may be "earmarked" as having been inputed by the affiliate, yet cannot be segregated from those entered into by the individual clearing member.

We understand that the procedure described above is valid and, therefore, that affiliates of clearing members can clear their trades through the clearing member’s (its parent company) account rather than on a client basis and that this would satisfy the clearing obligation for the affiliate. According to this, even if the affiliate is domiciled in a not equivalent jurisdiction for clearing purposes, the clearing requirement under EMIR would be satisfied. 

In short, we would like to have confirmation for the case in which affiliate A enters into a transaction with a European FC (not belonging to the same group) and afterwards such affiliate shall access to the European CCP through its parent entity, which is an individual clearing member, using the three-party agreement by which the transaction will be assigned to affiliate A (but not segregated from its parent entity transactions).

9.2.- Amended and new trades resulting from a portfolio compression exercise should not be subject to the clearing obligation.-

New trades that result from systemically risk-reducing processes such as multilateral portfolio compression cycles (i.e. services offered by entities such as TriOptima) which result from original trades which are not subject to clearing should be exempt from the clearing mandate. If these trades are not exempted this would cause a divergence between the application of the mandatory clearing regimes of the CFTC and ESMA . 

EMIR permits ESMA to exempt these trades from the clearing obligation. Recital 15 of EMIR states that, in determining whether a class of derivatives is subject to the clearing obligation, ESMA should take into account whether the clearing determination would reduce systemic risk. Additionally, recital 17 of EMIR states that, when determining which classes of OTC derivative contracts should be subject to the clearing obligation, ESMA should pay due regard to other relevant considerations, most importantly the interconnectedness between counterparties using the relevant classes of OTC derivatives and the impact on the levels of counterparty credit risk.  Trades resulting from multilateral portfolio compressions both reduce interconnectedness and counterparty credit risk and, therefore, it is unnecessary from a risk-mitigation perspective to impose a clearing obligation on these transactions.   

In addition, it should be borne in mind that portfolio compression is specified in EMIR as a risk mitigation technique and, therefore, it is designed to reduce complexity in the derivatives market and has been generally encouraged by regulators. However, if carrying out a portfolio compression exercise regarding previous OTC derivative transactions would cause the resulting trades to be subject to the clearing obligation, it would severely reduce the incentives of market participants to run portfolio compression.

9.3.- Intra-group exemption.- 

Without prejudice to what has been stated in paragraph 8.2 above, ESMA should confirm by way of a Q&A that counterparties should have in place intragroup exemptions from the clearing obligation by the date the clearing obligation applies to them (i.e. by the end of the applicable phase-in period) and not at time the contract is entered into. As some NCAs are unlikely to start accepting applications for the clearing obligation before the entry into force of the first RTS on the clearing obligation, it would be impracticable to expect counterparties to have intragroup exemptions in place in advance of the frontloading period.

9.4.- Removal or suspension of the CO.

We understand that it is of capital importance that ESMA is empowered to remove or suspend the clearing obligation in respect of a Class+ under certain circumstances. In fact, we understand that the clearing obligation should not be enforced until ESMA is granted this power by the Commission or other alternative measures are implemented. Otherwise, the OTC derivative market could suffer unintended consequences. 

We understand that under exceptional circumstances, the clearing obligation in respect of a specific Class+ should be removed as a matter of urgency (within a few days). For instance, when the number of clearing members dramatically shifts, when a CCP disappears and the rest of CCPs available are not able to absorb the activity of the first one, when liquidity dries on a Class+ or even when the haircuts applied by a CCP to a particular kind of collateral/or type of counterparty are increased and the clearing costs become so high that, in practice, it is forced out of the market. A good example of this is the case of Spanish entities that during the recent sovereign debt crisis were forced to stop using LCH for the clearing of repo trades due to the burdensome treatment given to the Spanish sovereign debt which was generally provided by these entities as collateral. The costs of clearing repo trades were so high that Spanish entities had no chance other than to stop using LCH and moved to bilateral trading in order to continue making this activity. 

In addition to that, past experience has evidenced that in practice more unexpected problems arise than anticipated on paper and, therefore, flexible and responsive solutions should be available. A good example of this is the divergences recently identified with regards to the definition of derivatives or derivative contracts in the European Union (and, in particular, the case of FX forwards and physically settled commodity forwards) what prevents a consistent application of EMIR across the EU, especially in the reporting obligation.

All the aforementioned circumstances require an immediate and flexible response what is not compatible with the procedural delays resulting from the issuance of RTS. In fact, the event that justifies the removal of the clearing obligation for a particular Class+ may no longer persist once the RTS have been issued.  

These kinds of mechanisms that enable competent authorities to remove or temporarily suspend certain obligations are already present in other jurisdictions. For instance, in the US, the Commodity Futures Trading Commission (the “CFTC”) can issue no action and/or exemptive letters not recommending enforcement action for failure to comply with a specific provision of local regulations  or a written grant (by delegated authority) of exemption from a specific provision of local regulations, respectively. In fact, these letters may be addressed to a single entity and not necessarily to all market operators so supervisors are able to attack general or specific problems, as requested in the European field. 

Furthermore, certain EU regulations already foresee similar mechanisms under certain circumstances. In this respect, in accordance with Regulation No. 236/2012 of the European Parliament and of the Council of 14 March on short selling and certain aspects of credit default swaps, under exceptional circumstances: (i) national competent authorities are empowered to restrict short selling; and (ii) ESMA is granted with intervention powers. A similar mechanism should be foreseen with regards to the clearing obligation: when there are exceptional circumstances that justify the removal/suspension of the clearing obligation for a particular Class+ or a particular counterparty the relevant competent authority or ESMA should be able to automatically decide on such removal/suspension.

In view of the above, ESMA should request the European Commission to grant it powers to issue similar legal instruments whenever there are exceptional circumstances that justify the removal or temporary suspension of the clearing obligation. This mechanism would be suited to the level of urgency required. In this sense, we urge ESMA to promote the introduction of these mechanisms as soon as possible, and during the 2015 review of EMIR at the latest. Meanwhile, we suggest the adoption of one of the following measures:

(i)
To delay the enforcement of the clearing obligation until a mechanism that allows its immediate suspension/removal under exceptional circumstances has been developed (presumably within the context of the 2015 EMIR review); or

(ii)
To specify in the RTS that the applicability of the clearing obligation is subject to certain conditions, so that in the case that such conditions are not met the clearing obligation will be automatically suspended. The list of conditions that must be met for the clearing obligation to apply should include at least the following: (i) there are at least two CCPs available to clear the contracts belonging to a mandatory class (without including a CCP if the volume cleared by it excesses the 50% of the total volume cleared with regards to a mandatory class); (ii) there is a minimum number of clearing members; and (iii) liquidity does not fall below a predefined threshold with regards to a particular Class+ (below the threshold that ESMA has considered significant in order to determine that such Class+ should fall under the clearing mandate). 

Notwithstanding the above, please note that there are a number of unexpected circumstances that cannot be anticipated at the present date but could also justify the removal/suspension of the clearing mandate. Therefore, the alternative described in the previous paragraph should be considered as an interim measure to be implemented while ESMA is granted with broader powers.
<ESMA_CO3_QUESTION_9>

Annex II–Impact assessment
Q10: Please indicate your comments on the Impact Assessment.

<ESMA_CO3_QUESTION_10>

We would prefer option 1 for 3. Scope of clearing members to be included in Category 1, for ease of adaptation.
<ESMA_CO3_QUESTION_10>
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