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June 25, 2013

European Securities and Markets Authority

103 Rue de Grenelle

75007 Paris

France
Submitted electronically

Dear Sir/Madam,
ESMA Consultation Paper: Guidelines on reporting obligations under Article 3 and Article 24 of the AIFMD
 (the "Consultation Paper")
We are very pleased to have the opportunity to respond to the Consultation Paper.  The reporting obligations imposed on alternative investment fund managers (each an "AIFM") are of significant importance to fund managers globally and we appreciate ESMA's efforts to engage with the industry on this topic.  
Citi Private Advisory, LLC (“Citi Advisory”) provides advisory services to private investment companies such as feeder funds into hedge funds, feeders into real estate funds, private equity funds, separately managed accounts and other collective investment vehicles.  Citi Advisory is a Delaware limited liability company formed in 2010 and is wholly-owned indirect subsidiary of Citigroup, Inc. (“Citigroup”).  Citi Advisory is registered as an investment adviser under the U.S. Investment Advisers Act of 1940, as amended.  It is also registered as a commodity pool operator and commodity trading adviser with the U.S. Commodity Futures Trading Commission and is a member of the National Futures Association.
General Comments

In general, we agree with ESMA's proposed guidelines. However, there are several areas where we consider that additional clarification is needed to assist managers in complying with the reporting obligations and, as a result, to enable competent authorities to receive and process the information that they actually require for systemic risk monitoring. In particular:

· Frequency of Reporting.  
For the avoidance of any doubt, we ask ESMA to confirm in the guidelines that a non-EU AIFM, when calculating its assets under management in accordance with the Level 2 Regulation
 (which determines whether the AIFM has to report either annually, semi-annually, or quarterly in relation to its AIFs that are marketed into the EU), should count only the assets under management of the AIFs that are marketed into the EU.
· Timing of Reporting.

We would urge ESMA to provide in its final guidelines that the AIFM of a feeder fund that invests into a third party-managed master fund is entitled to be treated as a fund of funds for the purposes of benefitting from the additional 15 days for filing reports.  As explained in more detail in the Annex, such an AIFM is, like the AIFM of a fund of funds, simply a third party investor in the underlying fund.  It receives information in the same way as an AIFM of a fund of funds receives information, and so should logically be treated in the same way for reporting purposes.
· Content of Reporting.   
Given that the AIFM of a feeder fund that invests in a third party-managed master fund is reliant on information provided by the master fund for at least part of the information that is included in their own reports - such as the net asset value of the interests held by the feeder fund - and the feeder fund may not always receive this information in time to file its own report, we would ask ESMA to include in its final guidelines a statement that these types of AIFMs are permitted to include in their reports the most up-to-date information that they are reasonably able to include.
Although the Consultation Paper focuses on periodic reporting to regulators, we would be grateful if ESMA could confirm in its final report that, in the remuneration disclosure forming part of the annual report
 of an AIF that invests in a third-party managed feeder fund, no details of remuneration earned by or for the benefit of the AIFM of the third party-managed master fund is required to be included.  Again, a feeder fund in this scenario is similar to a fund of funds and has only information like other investors.  It would be impracticable for the AIFM of such a feeder fund to provide that information in its own report.  We do not believe that there is any requirement that such information (relating to the AIFM of the master fund) be included in the feeder fund AIFM's own remuneration disclosure, but we ask ESMA to confirm this. 

· Master-Feeder Structures – no aggregation of reporting/no automatic trigger for master fund reporting.  

We strongly agree that the reporting by the AIFM of a feeder fund should be separated from any reporting by the AIFM of the master fund or by the AIFM of another feeder fund that invests in the same master fund.  However, where a feeder fund invests in a master fund that is managed by an unrelated third party AIFM, the AIFM of the master fund should not automatically be required to itself report – just as the AIFM of an underlying fund in a fund-of-funds structure is not automatically required to report by virtue of the fund-of-funds being marketed into the EU.   
Separate from the comments above about master/feeder structures with unrelated AIFMs, we assume that the intention is for paragraph 24 of the draft guidelines to apply only to EU AIFMs or (in due course) to authorised non-EU AIFMs. We would be grateful if ESMA could specify that in the final guidelines.
· Umbrella AIFs

We encourage ESMA to clarify that an AIFM of an umbrella fund is not required to report in respect of any sub-fund that does not itself display AIF characteristics.
Our detailed responses to the specific questions are set out in the Annex to this letter. 
Please do not hesitate to contact the writer if you have any questions or require any further information in relation to this letter.  Once again, we thank ESMA for the opportunity to respond on this very important topic. 
Yours sincerely,

Trudi Gilligan
Chief Legal Officer of

Citi Private Advisory, LLC
Annex

Responses to specific questions asked in the Consultation Paper
Q1: Do you agree with the proposed approach for the reporting periods? If not, please state the reasons for your answer.

Given the stated desire for reporting to be as harmonised as possible, we agree that reporting periods should be based on the calendar year rather than a particular AIFM's fiscal year. 

Q2: Do you agree that ESMA should provide clarification on how AIFMs should manage change in reporting frequency? Do you agree with the scenario identified by ESMA and the guidelines provided? If not, please state the reasons for your answer.

We have no comments on the specific questions relating to changes in reporting frequency. 

However, we would like to make three further observations in relation to reporting frequency.  

- First, we would urge ESMA to clarify, in the final guidelines, the way in which assets under management are to be calculated by non-EU AIFMs when determining (under Articles 110(3) and 2 of the Regulation) the frequency of reporting required of those AIFMs.  

We assume that, when a non-EU AIFM is determining if it should be reporting annually, semi-annually, or quarterly, that AIFM should only "count" its assets under management relating to the AIFs that it markets into the EU.  It should not be including in that calculation its entire, global, assets under management (including non-EU AIFs that are not marketed into the EU).  This approach would be consistent with the general approach of the AIFMD itself, which imposes the reporting obligations on non-EU AIFMs "in respect of each AIF marketed by it" (Article 42 – and see also Recital 14 to the AIFMD which refers to the "limiting" of the Directive's application to EU AIFs and AIFs marketed into the EU).  It would also avoid a scenario that we assume the legislators did not intend – where a non-EU AIFM with significant assets under management outside of the EU is required to report quarterly to EU competent authorities in relation to one or more smaller funds that would otherwise qualify for less frequent reporting.  

- Second, we are conscious that the Regulation allows funds of funds an additional 15 days to report, when compared with other types of fund.  

An AIFM of a feeder fund that invests in a third party-managed master fund is in the same position as the AIFM of a fund of funds in terms of the information it receives in relation to the underlying funds.  The feeder fund is a third party investor, and often will have no more information than other investors in the master fund.  As such, we would urge ESMA to clarify that the AIFM of this sort of feeder fund (for ease of reference, a "third party feeder AIFM") is entitled to the same 15 day extension period.   This would be a similar approach to that taken in the United States of America where a feeder fund is treated as a type of fund of funds for certain purposes, including delivery of financial reports.

- Third, both third party feeder AIFMs, and AIFMs of funds of funds, will have to rely on information provided by the master fund/underlying funds for at least part of the information that is included in their own reports.  For example, the third party feeder AIFM will be relying on a net asset valuation provided by the underlying fund in order to calculate its own net asset value.  Whether or not the reporting AIFM is technically entitled to receive the information from the master fund/underlying funds by the time it comes to filing its report, it remains possible that the AIFM simply will not have all the information it needs to complete its report.   We would urge ESMA to include in its final guidelines a statement that these types of AIFMs are permitted to include in their reports the most up-to-date information that they are reasonably able to include.  That would be similar to the approach taken in the United States of America in relation to the filing of Form PF.  We would encourage ESMA to adopt a similar approach.  
Q3: Do you think that ESMA should provide further clarification? If yes, please provide examples.

No comments.
Q4: Do you agree with the proposed approach for the reporting obligations for feeder AIFs and umbrella AIFs? If not, please state the reasons for your answer.

A. Feeder AIFs

We strongly agree that reporting across feeder funds should not be aggregated into a single report.   This is not least because many feeder funds, which invest in the same master fund, are managed by different (and unrelated) AIFMs.  It would in our view be impossible for third party AIFMs, that each manage their own unrelated feeder funds that invest in a single master fund, to aggregate information with each other into a single report.

We also agree that the AIFM of a feeder fund should not be required to consolidate into its own report details of the master fund in which it invests.  That would in principle be possible where there is a single AIFM that manages both the feeder and the master fund.  But it would in our view be impracticable for a third party feeder AIFM.   To reiterate a point made above, this sort of feeder fund is akin to a fund of funds in that it is simply an investor in the underlying fund, and generally receives information at the same time as other investors.  It will typically not have any access to the sort of portfolio-related detail that would be needed to complete a report covering the activities of the master fund.  

We do not agree that the AIFM of a non-EU master fund should be automatically required to file its own report if a feeder fund is marketed into the EU.  This is for the following reasons:

· We appreciate that, in a simple master-feeder structure created by a single AIFM, the AIFM of the master fund will be aware of the investors being targeted by the AIFM of the feeder fund (since they are the same AIFM). 

· However, a master fund that is managed by a different AIFM (i.e., an AIFM that is unrelated to the third party feeder AIFM) will frequently have no control over, or knowledge of, the residence or domicile of investors being targeted by the third party feeder AIFM.   To adopt the approach contemplated in the draft guidelines would result in the AIFM of the master fund being required, effectively by the activities and choices of an unrelated third party, to make filings in multiple Member States, possibly at significant cost and regulatory burden to that AIFM.  Indeed, where the AIFM of the master fund is a non-EU AIFM it may otherwise have no contact with EU investors and no reporting obligations.  
· We are not aware that the AIFMD allows for a reporting obligation to be imposed on a non-EU AIFM that is managing a AIF, unless that AIF is marketed into the EU (at least prior to that non-EU AIFM becoming authorised under the AIFMD).
· Related to the above point, we note that paragraph 24 of the draft guidelines refers to AIFMs of non-EU master funds having to report information under Article 24(2) of the AIFMD "in addition to the information under Article 24(1)".  That language makes sense in the context of an EU AIFM, since it will have to report on all of its managed AIFs under Article 24(1) – whether or not they are marketed into the EU.   But a non-EU AIFM that is not marketing its master fund into the EU will not have to report information under Article 24(1) - at least prior to that AIFM becoming authorised under the AIFMD.  We therefore presume that ESMA's intention is for paragraph 24 to apply only to EU AIFMs (or, in due course, authorised non-EU AIFMs) that manage master funds.  We would urge ESMA to clarify that in the final guidelines.  We would also recommend, in line with our above comments related to third party feeder AIFMs, that paragraph 24 be restricted to a situation where the AIFM of the master fund is the same entity as (or related to) the AIFM of the feeder fund.  For the purposes of defining whether AIFMs are "related", we note that the AIFMD itself deals with a similar issue in Article 3(2) of the AIFMD
 by using the concept of "common management or control".  We consider that a similar concept could be applied by ESMA for this purpose.   
To summarise: we consider that a third party feeder AIFM should be treated for reporting purposes in exactly the same way as the AIFM of a fund of funds.  There is no real difference between those AIFMs – the management of the underlying fund(s) is conducted by third parties, and the feeder fund/fund of funds is simply an investor in the underlying fund(s) – save that the feeder fund invests in one fund, whereas a fund of funds invests in two or more funds.
B. Umbrella AIFs

We generally agree that reporting should be at sub-fund level.  We would urge ESMA to clarify, though, that the AIFM of the umbrella AIF is not required to report in relation to any sub-fund that itself does not show the characteristics of being an AIF.  This is particularly important given that ESMA has stated in paragraph 11 of its final guidelines on key concepts of the AIFMD
 that, if a single investment compartment exhibits all the characteristics of an AIF, that should be sufficient for the undertaking as a whole to be an AIF.  Umbrella AIFs may have sub-funds that clearly display AIF characteristics (where reporting is appropriate), and others (such as compartments with single investors that are akin to managed accounts) that do not display such characteristics (where reporting is not appropriate).

Q5 – Q12 inclusive
No comments, other than to urge ESMA to clarify generally that an AIFM is permitted to report on the most up-to-date information that it is reasonable able to include in its report – since, as noted above, the AIFM of a feeder fund or of a fund of funds will for some aspects of its reporting be relying on information provided to it by the master fund/fund of funds.
� ESMA/2013/592.


� Commission Delegated Regulation No. 231/2013.


� Under Article 22 of the AIFMD.


� Article 3(2) relates to determining whether AIFMs qualify for the registration regime, rather than full authorisation.


� ESMA/2013/600.
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