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103 Rue de Grenelle
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Date: 10 July 2015

Draft guidelines for the assessment of knowledge and competence
Capita Life & Pensions Regulated Services is the major supplier of business process outsourcing services to the UK life and pensions industry, providing a broad range of integrated services that mirror the operations of a traditional life and pensions business. Working in partnership with over 20 well known UK financial services providers, we administer 20 million life, savings and pensions policies. Using our expertise across regulated industries, we have specialist business units dedicated to the provision of services bespoke to the finance and other regulated industries. 

We welcome the opportunity to respond to your consultation on draft guidelines for the assessment of knowledge and competence.  Our responses to the questions in the consultation paper are set out below
Q1: Do you think that not less than five consecutive years of appropriate experience of providing the same relevant services at the date of application of these guidelines would be sufficient to meet the requirement under knowledge and competence, provided that the firm has assessed their knowledge and competence? If yes, please explain what factors should be taken into account and what assessment should be performed by the investment firm. Please also specify whether five consecutive years of experience should be made in the same firm or whether documented experience in more than one firm could be considered. 

Firstly, we believe that there should be different standards depending on whether an individual is giving advice or information.  

For advisers, we assume that the proposed requirement to have five years’ consecutive experience would only apply to those individuals who, at the date of application of the guidelines, do not hold a qualification meeting the criteria set out by the guidelines.  Experience in itself is not a guarantee of competence, and, unless the firm’s process and standards for assessing knowledge and competence are as stringent as those that would be applied by a professional body setting a formal examination, there is a risk that individuals who qualify on this basis may not be of the same standard as those becoming qualified after the application of the guidelines.  There is a potential conflict of interest here, as firms may be reluctant to assess an adviser as other than competent if they produce a lot of business for the firm.  In the UK, individuals are already required to hold professional qualifications before providing advice on investments, and those already carrying on the activity were given a deadline by which to obtain the required qualification.  We would suggest a similar approach in these guidelines, although it might be appropriate to set different standards if the adviser was only advising on non-complex investments.

For those providing only information, we believe that a lower standard should apply.  
The draft guidelines define ‘information’ as ‘information directly provided by staff to clients in order to market these investment products or services without providing investment advice’, but it is unclear what is meant by ‘in order to market’.  Consumers may, of their own initiative, choose to contact a firm to ask questions about a product or service that they are thinking of buying.  Is the provision of factual information in response to this type of enquiry deemed to be providing information ‘in order to market’ the product or service?  Or do the guidelines envisage a more proactive approach initiated by the firm?  The final guidelines should clarify these points.  In addition, we assume, but would appreciate confirmation, that merely sending a consumer pre-printed marketing literature would not constitute ‘providing information’ in this context.

If the guidelines are intended to include staff who simply respond to pre-sale enquiries initiated by potential customers, and whose remuneration is not influenced by the customer’s choosing to make a purchase, we consider that it should be sufficient for the firm to have assessed the individual as competent, and to be able to produce evidence to that effect.  This type of enquiry is often dealt with by staff in contact centres who are working from scripts, and many of them will not spend as much as five years in the role.  It should also be considered that many staff in these roles work part time, and it is unclear whether the ‘five consecutive years’ would be pro-rated.  The proposal also has the potential to disadvantage those who have taken career breaks to bring up a family, or who have been unable to work for other reasons.

We believe that, if it is decided to introduce a requirement for a minimum period of experience, it should be possible to consider documented experience in more than one firm.  However, firms may be reluctant to provide evidence to a former employee’s new employer, and so it would be advisable to create some form of standard for this, or to require NCAs to make provision for it in local rulebooks.
Q2:ESMA proposes that the level and intensity of the knowledge and competence requirements should be differentiated between investment advisors and other staff giving information on financial instruments, structured deposits and services to clients, taking into account their specific role and responsibilities. In particular, the level of knowledge and competence expected for those providing advice should be of a higher standard than that those providing information. Do you agree with the proposed approach? 

We agree that different standards should apply to those providing advice and those giving information, and that the former should be of a higher level.

Q3: What is your view on the knowledge and competence requirements proposed in the draft guidelines set out in Annex IV? 

We agree that the standards proposed for advisers are reasonable.

However, we do not believe that there is sufficient differential between the proposed standards in V.III for advisers, and those in V.II for staff giving information.  The only material difference between them is that the latter are not required to assess suitability.  The standards in Guideline 20 are appropriate, because they relate to the characteristics of the product or service itself, but we do not consider it reasonable to expect staff dealing with customer enquiries (rather than proactively selling) to be able to discuss the wider external matters covered in Guideline 21, for example the impact of economic figures and global events.  We consider that this goes beyond ‘information’, as to some extent it may be a matter of opinion and judgement rather than fact, and would be more appropriately delivered in the context of advice.

If the responsibilities of staff providing information are limited to those in Guideline 20, we do not consider a formal qualification to be essential, and believe that firms should be able to devise their own internal training programs for ensuring and continually assessing the competence of staff.  This process should include appropriate record-keeping and evidence to be provided to the NCA on request.

We agree that, irrespective of the standards imposed, firms should review staff development and experience needs regularly, and ensure that staff maintain their competence.

Guideline 25.h requires the trainer to be ‘present during all client meetings and communications’.  Where information is being provided by telephone, as is often the case, we assume that it would be sufficient for the trainer to be available to the trainee and to assist on the call where necessary rather than being a party to all calls.

Q4: Are there, in your opinion, other knowledge or competence requirements that need to be covered in the draft guidelines set out in Annex IV? 

No.

Q5: What additional one-off costs would firms encounter as a result of the proposed guidelines? 

The proposed guidelines will not materially change the position for advisers in the UK due to the qualification requirements that already exist.

If the guidelines relating to the provision of information are implemented as proposed they will have considerable impact. Currently, there is a general requirement in the UK that firms should employ staff in sufficient numbers and of sufficient competence to carry out their duties, but staff providing factual information are not subject to mandatory training and competence requirements.  Firms may need to contribute significantly to the cost of staff obtaining qualifications, both in terms of training and examination fees and allowing time off work to study.  Firms may also need to make changes to operating models, for example setting up specialist teams to which enquiries of this nature can be handed off.  There may also be an issue of how to deal with staff who are unwilling to undertake formal qualifications.

Q6: What additional ongoing costs will firms face a result of these proposed guidelines?
It is already common practice in the UK for firms to assess the performance and competence of staff on a regular basis.  However, the introduction of mandatory qualification requirements will significantly increase the staffing costs for firms.  Some staff may not wish to study for formal qualifications, and those who do will expect to command higher salaries once qualified.  New staff who are not qualified will need to be put through the qualification process, and those who are already qualified will be more expensive to recruit.  Staff turnover may also increase as a result of individuals being better qualified.

Yours sincerely
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Pat Bennett
Regulatory Change Manager
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