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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in Consultation Paper on the Benchmarks Regulation, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type < ESMA_QUESTION_CP_BMR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_CP_BMR _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_CP_BMR _XXXX_REPLYFORM or 
ESMA_CP_BMR _XXXX_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 02 December 2016.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_ CP_BMR_1>
General comments
Euronext operates regulated and transparent equity and derivatives markets. Its total product offering includes Equities, Exchange Traded Funds, Warrants & Certificates, Bonds, Derivatives, Commodities and Indices. Euronext also leverages its expertise in running markets by providing technology and managed services to third parties. Euronext operates regulated markets and Alternext; in addition it offers EnterNext, which facilitates SMEs’ access to capital markets.

Euronext welcomes the opportunity to respond to the Consultation Paper published by ESMA. First, Euronext would like to make a couple of general comments.

While we welcome the finalisation of the Benchmark Regulation (the “BMR”) as it will create more legal certainty as well as a level playing field in terms of application, Euronext has some remaining concerns about some of the definitions in the BMR and their scope. In this regard, we consider it important to point out these concerns as they could stand in the way of legal clarity and certainty. 

The definition of a ‘single price’ in relation to the exemption from scope
Article 2 of the BMR clarifies the scope in the sense that the provision of single reference prices for any financial instrument is exempted from scope. We understand this to refer to the practice of market operators operating trading venues and – to that effect – operating an order book which publishes many individual prices continuously throughout the day, that being one of the core functions of a market operator. We would welcome clarification from ESMA that this function and any individual prices Euronext publishes or makes available in the context of its function of a market operator are not in scope of the BMR. 

The definition of ‘regulated-data benchmark’ – data vendors
The Level 1 text does not specify the treatment of data sourced from third party vendors. There is currently legal uncertainty as to how vendors should be considered with regard to the “entirely and directly” provision. Benchmark administrators usually do not take direct feeds from trading venues but use data vendors in order to access regulated data, both from trading venues in the EU as well as outside of the EU. We would welcome clarification from ESMA that even if this data is not sourced via a direct link from the trading venue, but via a third party like a data vendor that forwards this data unaltered to other parties, this would still match the intent of the definition.

Input data
In terms of the scope of input data we feel further clarification is called for to determine what constitutes ‘input data’. In preparing a benchmark, part of the methodology can include certain elements that could be regarded as input data while it is merely used as a measurement tool or conversion tool (for instance using a currency rate to converse data into the same currency, using certain published rates to leverage the single outcome of the index calculation). In our view that should be regarded as part of the methodology and not input data. Further clarification to that extent by ESMA would be useful.

Transitional provisions
As a benchmark administrator, we have a concern regarding the transitional requirements. We understand that Article 51(1) allows index providers a transitional arrangement in respect of the application process and that this arrangement applies to index providers that provide a benchmark on 30 June 2016. However, it is unclear whether this transitional arrangement applies to all benchmarks we provide, including those created after 30 June 2016. In noting ESMA’s comments in its Consultation Paper (page 11, Paragraph 214), stating that the application for authorisation or registration would be a one-off process, we would like clarification as to whether the transitional arrangement would apply to all benchmarks the entity in question is providing, regardless of whether they have been created before or after 30 June 2016.  In the event the answer is no, we would be concerned that many benchmark administrators would need to apply for registration or authorisation within 30 days following application of BMR - despite having provided benchmarks before 30 June 2016. This would render the transitional requirements much less useful to the industry.
<ESMA_COMMENT_ CP_BMR_1>

Q1: 

Do you consider the non-exhaustive list of governance arrangements to be sufficiently flexible? Are there any other structures which you would like to see included?
<ESMA_QUESTION_CP_BMR_1>
In principle, we support ESMA’s proposal for the oversight function to take the form of a separate committee within the organisational structure of the administrator. In reference to the draft RTS, Article 1(5) which proposes that administrators of regulated-data benchmarks consider including representatives from entities listed in point (a) of Article 3(1)(24) of the BMR, we support this being optional and not mandatory, as inclusion of external representatives could create conflicts of interest within benchmark administrators. For instance, parties could gain access to price sensitive information (such as planned index changes) before other market participants. The BMR Level 1 text does not require external parties to be included in the oversight structures and therefore requiring this in Level 2 would potentially go against the Level 1 text. Where a regulated market is also a benchmark administrator that uses regulated data from another regulated market, compliance with this provision could create a conflict of interest. We would welcome a clarification from ESMA that the proposals can be understood as guidance to “consider”; we would not support any explicit obligation to have representation of competing venues on the oversight committee.
<ESMA_QUESTION_CP_BMR_1>

Do you support the option for the oversight function to be a natural person who is not otherwise employed by the administrator?
<ESMA_QUESTION_CP_BMR_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_2>

Do you support the concept of observers and their inclusion in the oversight function?
<ESMA_QUESTION_CP_BMR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_3>

Do you think that the draft RTS allows for sufficient proportionality in the application of the requirements? If no, please explain why and provide proposals for introducing greater proportionality.
<ESMA_QUESTION_CP_BMR_4>
We support ESMA’s decision not to require the administrator to publish the names of the members of the oversight committee.
<ESMA_QUESTION_CP_BMR_4>

Do you have any other comments on the oversight function (composition, positioning and procedures) as set out in the draft RTS?
<ESMA_QUESTION_CP_BMR_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_5>

Do you agree with the appropriateness and verifiability of input data that the administrator must ensure are in place? Please elaborate.
<ESMA_QUESTION_CP_BMR_6>
We agree with ESMA’s proposal, including the simplified provisions regarding record keeping obligations and the exemption provided for regulated-data benchmarks. 

We also agree with Recital (4) of the draft RTS assuming a high degree of verifiability for input data that is regulated data.
We do question the applicability of the requirements in draft RTS Article 3(1) for regulated-data benchmarks, given the real-time nature of the data. These requirements do not appear well suited to regulated data. Considering that regulated data is already subject to extensive requirements in order to uphold market integrity, including the Market Abuse Regulation and MiFID II / MiFIR, further checks of the input data would appear unnecessary.

In terms of the scope of input data we feel further clarification is called for to determine what constitutes ‘input data’. In preparing a benchmark, part of the methodology can include certain elements that could be regarded as input data even though they are merely used as a measurement or conversion tool (for instance using a currency rate to convert data into the same currency or certain published rates to leverage the single outcome of the index calculation). In our view that should be regarded as part of the methodology and not input data. Further clarification to that extent by ESMA would be useful.
<ESMA_QUESTION_CP_BMR_6>

Do you agree with the internal oversight and verification procedures that the administrator must ensure are in place where contributions are made from a front-office function in a contributor organisation? Please elaborate.
<ESMA_QUESTION_CP_BMR_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_7>

Do you agree with the list of key elements proposed? Do you consider that there are any other means that could be taken into consideration to ensure that the benchmark’s methodology is traceable and verifiable? 
<ESMA_QUESTION_CP_BMR_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_8>

Do you agree with the elements of the internal review of methodology to be disclosed? Do you consider that there are other elements of information regarding the procedure for internal review of methodology that should be included?
<ESMA_QUESTION_CP_BMR_9>
Draft RTS Article 1(1)(9) requires the administrator to disclose a description of the constituents of the benchmark. We question the scope of this requirement: how detailed should such a description be? Many benchmarks based on regulated data will have constituents that differ on a regular basis, depending on a number of selection criteria, such as liquidity of the underlying shares. It would be impractical to require the administrator to name the constituents in detail as that would lead to constant changes to the disclosure document. As an alternative, we would suggest a requirement to publish the criteria based on which the constituents are included, with the regular addition of a press release naming the actual constituents for the coming period.
<ESMA_QUESTION_CP_BMR_9>

Do you agree with the procedure for consultation on material changes to the methodology? 
<ESMA_QUESTION_CP_BMR_10>
We do not fully agree with ESMA’s conclusion in Paragraph 98 that there is no room to exempt administrators from consulting on changes to the methodology in exceptional circumstances. In order to carry on providing a reliable and representable benchmark, It  will be essential to have the possibility for emergency adaptions without a lengthy consultation period. Of course, an exemption should remain an exception and not become a rule. If applied sensibly, such an approach would be a useful and indispensable instrument to safeguard the end user. For instance, in case an error in the methodology is detected and subsequently corrected or in case of unexpected events not considered in the methodology, a swift implementation of amendments is of utmost importance and may prevent the end user from being negatively affected for a longer period, while waiting for consultation feedback. 

It is our understanding the Benchmark Regulation takes such cases into account in Article 27(1)(c) which states 
“provide notice of the possibility (in the Benchmark statement) that factors, including external factors beyond the control of the administrator, may necessitate changes to, or the cessation of, the benchmark.”  

However, a swift change should be properly documented, notified to the stakeholders and subject to ex-post audit to ensure it was in the interest of the stakeholders. While there may be no contradiction to Level 1, we would appreciate ESMA’s support on this issue for the benefit of EU as well as non-EU investors. Not allowing for emergency adaptions would not only negatively impact EU investors but also non-EU investors and EU benchmark providers as their benchmarks would potentially be less resilient compared to non-EU produced benchmarks. In a global competitive market, this would negatively impact EU benchmarks’ competitiveness.
<ESMA_QUESTION_CP_BMR_10>

Do you agree with this approach? Please explain your response. 
<ESMA_QUESTION_CP_BMR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_11>

Do you agree with this approach? What are the different characteristics of contributors that should be taken into consideration in this RTS? How should those characteristics be taken into account in the provisions suggested in this draft RTS? Please give examples. 
<ESMA_QUESTION_CP_BMR_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_12>

Should the substantial exposures of individual traders or trading desk to benchmark related instruments apply to all types of benchmarks for all contributors?
<ESMA_QUESTION_CP_BMR_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_13>

Do you agree with the proposals for the reporting of suspicious transaction in this draft RTS? Please explain your answer.
<ESMA_QUESTION_CP_BMR_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_14>

Are there any provisions that should be added to or amended in the draft RTS to take into consideration the different characteristics of benchmarks? Please give examples.
<ESMA_QUESTION_CP_BMR_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_15>

Do you have any further comments or suggestions relating to the draft RTS on the code of conduct?
<ESMA_QUESTION_CP_BMR_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_16>

Do you agree with the draft technical standards in relation to the governance and control arrangements for supervised contributors to benchmarks? Please provide reasons.
<ESMA_QUESTION_CP_BMR_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_17>

In particular, can you identify specific aspects of the draft Regulation that should be applied differentially to different supervised contributors in particular in terms of differences in input data provided and methodologies used, the risks of manipulation of the input data and the nature of the activities carried out by the supervised contributors?
<ESMA_QUESTION_CP_BMR_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_18>

Do you agree with ESMA’s specifications of the criteria?
<ESMA_QUESTION_CP_BMR_19>
We agree there should be an assessment based on the nature and experience of the administrator. However, we would like to stress the importance of a consistent application throughout the EU in order to uphold a level playing field. In this context, clear guidance and monitoring by ESMA would be welcome.
<ESMA_QUESTION_CP_BMR_19>

Do you agree with the content and structure of the two compliance statement templates? If not, please explain.
<ESMA_QUESTION_CP_BMR_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_20>

Do you agree with the proposed specifications of the contents of a benchmark statement?
<ESMA_QUESTION_CP_BMR_21>
[bookmark: _GoBack]Yes, we agree with the proposal in Paragraph 194 to limit the statement to the description of input data and the sources used for regulated-data benchmarks. However, we question ESMA’s proposal in Recital 5 of the draft RTS where, in respect of information requirements on the type of benchmark there is an obligation to describe a benchmark which could be both a regulated-data benchmark and a commodity benchmark. ESMA then mentions that all specific provisions set up in this Regulation will apply in parallel. From Article 19 BMR it follows that when a benchmark is based on regulated data, the regime for commodity benchmarks does not apply. We would request ESMA to resemble the Level 1 approach in this RTS.
<ESMA_QUESTION_CP_BMR_21>

Do you agree with the proposed specifications of the cases in which an update of such statement is required? Do you have any further proposals? Please explain.
<ESMA_QUESTION_CP_BMR_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_22>

Do you agree with the general approach to distinguish the contents of the application with reference to the cases of authorisation or registration?
<ESMA_QUESTION_CP_BMR_23>
In Paragraph 214 ESMA states that the authorisation and registration are adopted at the administrator level and would be a one-off process. In that respect, we have concerns around the transitional provisions in Article 51. We refer to our general comments at the beginning of this document.
<ESMA_QUESTION_CP_BMR_23>

Are the general and financial information requirements described appropriate for authorisation applications? Are the narrower requirements appropriate for registration applications?
<ESMA_QUESTION_CP_BMR_24>
The draft RTS requires financial forecasts for at least the next year. In so far as that is possible, we would assume ESMA would not expect the administrator, should it be subject to Market Abuse requirements, to provide the regulator with any price sensitive information.
<ESMA_QUESTION_CP_BMR_24>

Are the requirements covering the information on the applicant’s internal structure and functions appropriate?
<ESMA_QUESTION_CP_BMR_25>
Under the heading “Conflicts of interest” ESMA requires the administrator to provide the regulator with its remuneration policies. We feel that this might go beyond the Level I mandate as it could potentially lead to disclosure of the entire remuneration policy of the group to which the company belongs. We fail to see the need for this and would suggest, as an alternative, an obligation on the administrator to confirm to the regulator that its remuneration policy does not depend on the level of benchmarks provided.

<ESMA_QUESTION_CP_BMR_25>

Are the requirements described dealing with the benchmarks provided appropriate? In particular, is the way in which the commodity benchmarks requirements are handled acceptable?
<ESMA_QUESTION_CP_BMR_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_26>

Is the specific treatment for a natural person as applicant appropriate?
<ESMA_QUESTION_CP_BMR_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_27>

Do you agree with the proposals outlined for requirements for other information?
<ESMA_QUESTION_CP_BMR_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_28>

Do you agree with the approach followed in the draft RTS as regards the general information that a third-country applicant should provide to the competent authority of the Member State of reference?
<ESMA_QUESTION_CP_BMR_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_29>

Do you agree with the approach followed in the draft RTS as regards the information that a third-country applicant should provide in order to explain how it has chosen a specific Member State of reference and which are the identity and role of the appointed legal representative in such State?
<ESMA_QUESTION_CP_BMR_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_30>

Do you agree with the approach followed in the draft RTS as regards the information that a third-country applicant should give around the benchmarks it provides and that are already used or intended for use in the Union? In particular, do you agree with the proposals regarding the information to be provided on the types and the categories to which the benchmarks belong to?
<ESMA_QUESTION_CP_BMR_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BMR_31>
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