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WASHINGTON, DC | NEW YORK




21 November 2016

European Securities and Markets Authority
CS 60747
103 rue de Grenelle
75345 Paris Cedex 07
France

Dear Sir or Madam,

Re: Discussion Paper on the trading obligation for derivatives under MiFIR dated 20 September 2016

Managed Funds Association
 (“MFA”) welcomes the opportunity to provide comments to the European Securities and Markets Authority (“ESMA”) in response to ESMA’s Discussion Paper on the trading obligation for derivatives under the Markets in Financial Instruments Regulation (“MiFIR”) dated 20 September 2016 (the “Discussion Paper”).
 Terms defined in the Discussion Paper have the same meaning when used in this letter and the accompanying reply form.

As the European Commission noted in its original proposal
 for the revised Directive on Markets in Financial Instruments, the overarching objective of the MiFID framework is to further the integration, competitiveness and efficiency of the EU financial markets. MFA is a strong advocate of these values and understands that the trading obligation plays an important role in furthering such values. 

MFA appreciates ESMA’s efforts to implement a Level 2 regime for MiFID II and is grateful for the opportunity to respond to certain questions set out in the Discussion Paper. Outlined below, in brief, are MFA’s main points of concern with regards to ESMA’s proposed implementation of the derivatives trading obligation (“TO”) under MiFIR:

· Alignment of the TO with the U.S. CFTC’s “made available to trade” (“MAT”) regime. Many MFA members conduct derivatives trading activity in both the U.S. and the EU, and thus will trade in-scope derivatives in both jurisdictions. The alignment of the U.S. and EU regimes would ease the administrative burden faced by such market participants subject to trading obligations in both jurisdictions, and ensure cross-border harmonisation such that the derivative contracts subject to the CFTC’s trade requirement as MAT swaps will also be subject to the TO and vice versa. 

· Enhancement of the quality of data used by ESMA to assess which derivative contracts should be subject to the TO. MFA is concerned by ESMA’s reliance on data from trade repositories (“TRs”) when assessing the liquidity of derivative contracts for the purposes of the TO. MFA recommends that ESMA should rely upon a broader set of data sources to assist its analysis, such as data from trading venues, CCPs and competent authorities (“CAs”).

· Product-level liquidity assessments of package transactions. While certain types of package transactions are standardised and liquid, others are not, even where they include one or more instruments that when executed on a stand-alone or outright basis may individually be liquid enough to be subject to the TO. Based on MFA members’ experience with the CFTC’s treatment of package transactions under the MAT regime, MFA recommends that ESMA conduct product-level liquidity assessments of package transactions, and consult with the CFTC to develop a coordinated phase-in of the TO as applied to various types of package transactions that are traded in both jurisdictions.

· General alignment of the TO with the transparency regime. MFA believes that ESMA can achieve general alignment by initially lowering the thresholds for the liquidity assessment for the TO so that a broader and sufficiently comparable range of benchmark tenors as compared to the tenors of MAT swaps under the CFTC regime become subject to the TO. As a result, both pre-trade transparency requirements and the TO would apply initially to benchmark contracts, but not to non-benchmark tenors, which would benefit market participants trading the same benchmark contracts in both jurisdictions. 

· Requiring non-discriminatory access to trading venues. MFA wishes to note the importance of ESMA requiring non-discriminatory access to trading venues for all eligible market participants subject to the TO. MFA encourages ESMA to take timely steps, such as issuing Level 3 Q&As, to further define the non-discriminatory access requirements for MTFs and OTFs to ensure that all market participants are able to meet their regulatory obligations under the TO, and to access the most beneficial pricing and the fullest range of available liquidity. 
The list of points above is not exhaustive and MFA welcomes the opportunity to discuss our views, as set out in the attached Appendix, in greater detail with ESMA. Please do not hesitate to contact the undersigned at +1 (202) 730-2600 or Laura Harper Powell at  LHarperPowell@managedfunds.org, with any questions that ESMA or its staff might have regarding this response.

Respectfully submitted,

/s/ Stuart J. Kaswell

Stuart J. Kaswell
Executive Vice President, Managing Director & General Counsel

� Managed Funds Association (MFA) represents the global alternative investment industry and its investors by advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, share best practices and learn from peers, and communicate the industry’s contributions to the global economy. MFA members help pension plans, university endowments, charitable organizations, qualified individuals and other institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has cultivated a global membership and actively engages with regulators and policy makers in Asia, Europe, the Americas, Australia and many other regions where MFA members are market participants. 





� The Discussion Paper is available here: � HYPERLINK "https://www.esma.europa.eu/file/19738/download?token=0IMYim00" �https://www.esma.europa.eu/file/19738/download?token=0IMYim00� 





� The European Commission’s original proposal is available here: � HYPERLINK "http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0656&from=EN" �http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0656&from=EN� 
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