
 

 

 
 
BVI`s response to the ESMA Consultation Paper on the clearing obligation for financial 
counterparties with a limited volume of activity (ESMA/2016/1125) 
 
 
BVI1 welcomes the opportunity to comment on the ESMA consultation paper on the clearing obligation 
for financial counterparties with a limited volume of activity. 

We support in general the proposal to extend the phase-in period of the clearing obligation for financial 
counterparties with a limited volume of clearing activity in category (3), by adding two years to the 
current compliance deadlines. We share ESMA`s assessment that financial counterparties, especially 
our small and medium-sized members with a limited volume of clearing activity face difficulties to find 
clearing members and to set up legal and operational arrangements with them. The negotiation power 
of such financial counterparties is limited when interacting with clearing members. Furthermore, 
clearing members are less willing to offer client clearing services beyond their most important and 
biggest clients largely due to the stringent capital requirements applicable to them (e.g. BCBS Leverage 
Ratio).  
 
We observe that the client clearing offerings provided both on the level of the CCPs and of the clearing 
members for the envisaged clearing eligible CDS products are not sufficiently broad enough in 
comparison to the requirements of the interest rate derivative market participants at large. We fear that 
the limited client clearing offerings could cause bottleneck situations as all clients (UCITS/AIF) need to 
set up legal and operational arrangements with the CCPs and the clearing members at the same time. 
Furthermore, some clearing members do not offer a cost-effective client clearing model which is a good 
offer for our small and medium-sized member firms.  
 
However, ESMA should also take into consideration that some German investment fund management 
companies have already significantly invested in the clearing infrastructure to obtain indirect clearing 
access through a clearing member to a CCP before the compliance deadline. Such management 
companies have already successfully tested the CCP clearing of e.g. the eligible IRS products and are 
therefore ready to start the mandatory clearing set in the RTS for category (2) and (3). Hence, financial 
counterparties (e.g. UCITS/AIF management companies) belonging to category (3) should be able to 
(further) clear the envisaged IRS/CDS products through a CCP on a voluntary basis before the clearing 
obligation takes effect and should not be prevented from doing it. Such management companies fear 
that clearing members with whom they have already established client clearing arrangements will 
withdraw such services before the official compliance deadline as such clearing members could 
question the economic value of clearing arrangements if the compliance deadline for category (3) is 
postponed. In this situation investment fund management companies would have to restart the 
selection process for a new clearing member thereby increasing significantly the implementation cost. 
 
 

                                                        
1 BVI represents the interests of the German investment fund and asset management industry. Its 95 members manage assets of 
some EUR 2.7 trillion in UCITS, AIFs and discretionary mandates. As such, BVI is committed to promoting a level playing field for 
all investors. BVI members manage, directly or indirectly, the assets of 50 million private clients in over 21 million households. 
BVI’s ID number in the EU Transparency Register is 96816064173-47. For more information, please visit www.bvi.de/en. 

Frankfurt am Main, 
5 September 2016 



 
 
 
 
Page 2 of 4 

 
 

 

In this context, we strongly reiterate our position that UCITS may have substantial difficulties to provide 
cash collateral in cases of centrally and bilaterally cleared OTC derivative transactions under EMIR. 
The ESMA Guidelines on ETFs and other UCITS (ESMA/2014/9372) restrict the re-use of cash 
obtained from UCITS repo transactions for such purpose. We fear that the Guidelines hamper UCITS 
accessing CCP clearing. The mentioned guideline prohibits to post cash received in a repo transaction 
as collateral to a CCP respectively the clearing member. Since funds are restricted to borrows at 10% 
of the net asset value (NAV), it is obvious that UCITS will be hampered to use OTC derivatives subject 
to a clearing obligation. We urge ESMA to amend the Guidelines in order to allow the German 
investment fund industry to continue to participate in the derivative markets by allowing sufficient cash 
from repo transaction to fulfill the collateral requirement under the EMIR regime. 
 

We would like to make the following specific comments:  

Question 1: To which category of counterparties does your organisation belong: (1) in the 
context of the 1st Commission Delegated Regulation on the clearing obligation, and (2) in the 
context of the 2nd Commission Delegated Regulation on the clearing obligation? 

 
Highly regulated investment funds (UCITS/AIF) belong mainly to category (3) albeit a few funds are 
above the EUR 8 billion threshold calculated individually at fund level and are therefore classified within 
category (2).  
 

Question 2: If you offer clearing services, please provide evidence on the constraints that would 
prevent you from offering clearing services to a wider range of clients. 

 
German investment fund management companies acting on behalf of highly regulated investment funds 
(UCITS/AIFs) do not offer client clearing services. Fund management companies do not provide client 
clearing services due to legal and operational constraints.  The buy side has to rely on the willingness 
and the capability of the clearing members and the CCPs to set up the clearing arrangements in time, 
particularly where only one CCP or a small number of clearing members offer client clearing models as 
it is currently the case in the CDS market. Fund management companies can only adapt and implement 
new (internal) operational procedures if the client clearing arrangements offered by the clearing 
members are stable and provide legal certainty.  
 

Question 3: Have you already established clearing arrangements (1) for interest rate swaps? (2) 
for credit default swaps? If not, please explain why (including the difficulties that you may be 
facing in establishing such arrangements) and provide an estimation of the time needed to 
finalise the arrangements. 

 
German investment fund management companies have either started or already successfully 
implemented clearing arrangements with a clearing member and a CCP depending on the asset class:  
 
(1) Interest rate swaps (IRS) 
 

                                                        
2 Cf. para. 42, 43 letter i) and j) of ESMA Guidelines on ETFs and other UCITS issues  
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According to our observation, the client clearing offerings provided by the CCPs are sufficient. 
However, client clearing offerings provided by clearing members are not sufficiently broad enough for 
our small and medium-sized management companies with a limited volume of clearing activity. We 
observe that a number of clearing members have withdrawn from the OTC clearing market. Some 
clearing members do not offer a cost-effective client clearing model which is acceptable to our small 
and medium-sized member firms. This limits end users (e.g. UCITS/AIFs) choice of clearing brokers 
and hinders buy-side clients in their CCP onboarding process.  
 

Based on the current IRS market infrastructure, some of our biggest members have established 
clearing arrangements meaning that they have already invested in depth in the clearing infrastructure to 
obtain indirect access through a clearing member to a CCP. Such management companies have 
successfully tested the CCP clearing and are ready to start the mandatory clearing set in the RTS for 
category (2) (21 December 2016) and (3) (21 June 2017).  

However, our small and medium-sized members have only started to set up clearing arrangements with 
a CCP and if possible with a clearing member. Our members are hindered to establish clearing 
arrangements due to reasons provided in the ESMA consultation paper (p. 8-9). Therefore, we fear that 
small and medium-sized fund management companies are not able to meet the compliance deadline 
for category (3).   

 
(2) Credit default swaps (CDS) 
 
 
According to our observation, the client clearing offerings provided both on the level of the CCPs and 
on the level of the clearing members is not sufficient. Currently, only one CCP is EMIR-authorized. Only 
a restricted number of clearing members offer client clearing to the buy side. Some of our members 
have not yet been offered cost-effective client clearing services.  
  
Some of our members have started only to develop client clearing arrangements due to a lack of 
offerings both on the level of the CCP and on the level of the clearing members. Such financial 
counterparties cannot establish clearing arrangements due to reasons provided in the ESMA 
consultation paper (p. 8-9). Therefore, we strongly fear that small and medium-sized fund management 
companies are unable to meet the compliance deadline for category (3).   

Furthermore, a CCP may accept a wide range of collateral. However, the relevant clearing member 
may not automatically accept the same range of collateral. As mentioned above, UCITS are not able to  
re-use the cash obtained from UCITS repo transactions for making cash collateral contributions. 
Therefore, UCITS management companies may have to check if the clearing members provide the 
same scope of non-cash collateral as provided by the CCP.  
 

Question 4: Please provide information and data you may have that could complement this 
analysis on the level of experience and preparedness of financial counterparties with CCP 
clearing. 

 
Please see our answer to question 3.  
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Question 5: Do you agree with the proposal to keep the definitions of the categories of 
counterparties as they currently are and to postpone the date of application of the clearing 
obligation for Category 3? If not, which alternative would achieve a better outcome? 

 
Yes, we agree to keep the definitions of the categories of counterparties as they currently exist.  
 
Furthermore, we principally agree with the proposal to extend the phase-in period of the clearing 
obligation for financial counterparties with a limited volume of clearing activity in category (3), by adding 
two years to the current compliance deadlines. We share ESMA`s assessment that financial 
counterparties, especially our small and medium-sized members with a limited volume of clearing 
activity face difficulties to find and to set up new legal and operational arrangements with clearing 
members.  
 
However, ESMA should also take into consideration that some German investment fund management 
companies have already significantly invested in the clearing infrastructure to obtain indirect clearing 
access through a clearing member to a CCP before the compliance deadline. Such management 
companies have already successfully tested the CCP clearing of e.g. the eligible IRS products and are 
therefore ready to start the mandatory clearing set in the RTS for category (2) and (3). Hence, financial 
counterparties (e.g. UCITS/AIF management companies) belonging to category (3) should be able to 
(further) clear the envisaged IRS/CDS products through a CCP on a voluntary basis before the clearing 
obligation takes effect and should not be prevented from doing it. 
 

Question 6: Do you agree with the proposal to modify the phase-in period applicable to 
Category 3, by adding two years to the current compliance deadlines? 

 
Yes we agree. Please see our answer to question 5.  
 
In this context we would like to mention that in order to strengthen the ability for banks/broker dealers to 
act as clearing members it is crucial that the EU implementation of the BCBS Leverage Ratio includes 
amendments which will enhance the possibility of clearing members to offer client clearing 
arrangements. Clearing members should be allowed to offset initial margins obtained from the client 
(e.g. UCITS/AIF management company acting on behalf of the investment fund) against the client 
exposure of the clearing member. Currently, the Leverage Ratio does not consider properly the risk 
reducing effects of collateral. This means that banks/broker dealer acting as clearing members have to 
hold extra capital against the collateral obtained from the clients increasing the cost. The amendment 
will strengthen the ability of clearing members to provide client clearing arrangements.  Such an 
amendment could support counterparties with a limited volume of clearing activity to find a clearing 
broker with a cost-effective client clearing arrangement.   
 

Question 7: Do you agree with the proposal to modify the three Commission Delegated 
Regulations on the clearing obligation at the same time? 

 
Yes, we agree to amend the three Commission Delegated Regulations at the same time. However, it 
could be possible that some financial counterparties belonging to category (1) or (2) could “force” 
financial counterparties of category (3) to clear the IRS/CDS products before the clearing obligation 
takes effect due to the capital requirements already applicable to them.  


