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The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in Consultation Paper on the European Single Electronic Format (ESEF), published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type < ESMA_QUESTION_DP_BMR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_DP_BMR _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_DP_BMR _XXXX_REPLYFORM or 
ESMA_DP_BMR _XXXX_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 31 March 2016.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
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Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
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Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_ DP_BMR_1>

<ESMA_COMMENT_ DP_BMR_1>

Q1: 

Do you agree that an index’s characteristic of being “made available to the public” should be defined in an open manner, possibly reflecting the current channels and modalities of publication of existing benchmarks, in order not to unduly restrict the number of benchmarks in scope?
<ESMA_QUESTION_DP_BMR_1>
Yes, “made available to the public” should be defined in an open manner and as broadly as possible so as to not unduly restrict the number of benchmarks in scope. It is not in the best interest of investor protection if administrators could stop “publishing” as a way to get out of the BMR. IIA feels an appropriate definition would read as follows: “’made available to the public’ means the provision of any benchmark to another entity for the purposes of issuing or creating a financial instrument or financial contract or benchmarking the performance of an investment fund”.
<ESMA_QUESTION_DP_BMR_1>

Do you have any proposals on which aspects of the publication process of an index should be considered in order for it to be deemed as having made the index available to the public, for the purpose of the BMR?
<ESMA_QUESTION_DP_BMR_2>
The mechanism of publishing should not matter, but the fact it is made available. The publication process should focus on any provision of a benchmark to another entity for the purposes of issuing or creating a financial instrument or financial contract or benchmarking the performance of an investment fund. Focusing on any such provision or dissemination ensures that the scope of Regulation is not unduly restricted in terms of the number of benchmarks covered. 
<ESMA_QUESTION_DP_BMR_2>

Do you agree with ESMA’s proposal to align the administering the arrangements for determining a benchmark with the IOSCO principle on the overall responsibility of the administrator? Which other characteristics/activities would you regard as covered by Article 3(1) point 3(a)?
<ESMA_QUESTION_DP_BMR_3>
Yes, ESMA’s proposal to align with the IOSCO Principles on the overall responsibility of the administrator is an appropriate and sound approach. The administrator should retain overall responsibility of all aspects of the benchmark determination process, including “development, determination and dissemination, operation and governance” as stated in paragraph 25. Further, essential to retaining overall responsibility is the concept that the administrator be responsible for “the development of the methodology and the establishment of governance arrangements” so that the administrator is responsible for those requirements set forth in the Regulation that pertain to methodology quality, in particular the characteristics of a methodology set forth under Article 13. To be clear, administrators have control to whom they license indices for use, but it does not mean they control the distribution of indices.
<ESMA_QUESTION_DP_BMR_3>

Do you agree with ESMA’s proposal for a definition of issuance of a financial instrument? Are there additional aspects that this definition should cover?
<ESMA_QUESTION_DP_BMR_4>
As set forth in Paragraph 30, we agree that the issuance of financial instruments should “more generally cover the act of creating a financial instrument which references an index or a composition of indices […] or of entering into reciprocal contracts with third parties”. Note that we believe “reference” covers both a product whose price is directly determined by the benchmark and a product meant to track the benchmark. The issuance of financial instruments should be interpreted broadly because “use of a benchmark” determines the scope of the regulation and we feel that the scope of the regulation should be broad enough to include indices used for all types of investment products. The inclusion of issuance of financial instrument should be broad in scope though certain types will be difficult, if not impossible, to obtain accurate data to measure when applying to thresholds for significant/non-significant categorizations.
<ESMA_QUESTION_DP_BMR_4>

Do you think that the business activities of market operators and CCPs in connection with possible creation of financial instruments for trading could fall under the specification of “issuance of a financial instrument which references an index or a combination of indices”? If not, which element of the “use of benchmark” definition could cover these business activities? 
<ESMA_QUESTION_DP_BMR_5>
The creation of financial instruments by any entity should be deemed to fall under the concept of “issuance of a financial instrument”. The concept of issuer should not be the most important consideration.  There can be any number of issuers for the same index based on legal structure and regulatory authority of the issuer.  The fact is all financial instruments have an issuer and it should not matter to the BMR who the issuer is for it to apply.
<ESMA_QUESTION_DP_BMR_5>

Do you agree with the proposed list of appropriate governance arrangements for the oversight function? Would you propose any additional structure or changes to the proposed structures?
<ESMA_QUESTION_DP_BMR_6>
IIA agrees that the governance structure should be appropriate to the benchmark, ownership and control structure and nature scale and complexity of the benchmark set out on Paragraph 43 of the DP. We also agree that the governance structure can be accomplished through a series of committees. IIA believes the governance structure and terms of reference should be made public as IOSCO recommended. However, we believe that care needs to be taken when considering the introduction external parties into benchmark governance structures, such as stakeholders and INEDS.   This could introduce very serious conflicts of interest into benchmark administration, jeopardize the independence of the index and could conflict with securities disclosures laws. This is particularly true for widely used benchmarks. Stakeholders include those parties who have issued financial products off of the index and are exactly the parties that could benefit from particular index changes. Additionally, if those parties could get access to price sensitive information (such as index changes, index performance) before the rest of the market, that would violate securities disclosure laws and this would interject the conflicts of interests the BMR is trying to eliminate.  Market participants with sufficient knowledge about which the market is designed to measure will be the stakeholders who have the conflicts.  Further, the BMR did not require external parties to be included in the oversight and as such requiring it in the technical standards would be going beyond the Level 1 text.
IIA is concerned the oversight function is being conflated with the need for a sound benchmark governance regime.  The oversight function should not be tasked with questioning analytical or editorial decisions made by a governance regime.  We do not agree that the function of benchmark oversight set out in Paragraph 37 of the DP, ensuring “there is an effective challenge to the board or equivalent management of the benchmark administrator.” Benchmark governance and management of a benchmark administrator’s business are distinct functions and should be handled differently.
It seems like the regulation should focus on the existence of conflicts of interests, especially when “oversight committee members” have a vested interest in the level of the benchmark.  Independent administrators do not have positions in the component securities nor do they issue products on their benchmarks.
<ESMA_QUESTION_DP_BMR_6>

Do you believe these proposals sufficiently address the needs of all types of benchmarks and administrators? If not, what characteristics do such benchmarks have that would need to be addressed in the proposals?
<ESMA_QUESTION_DP_BMR_7>
IIA agrees that the governance structure should be appropriate to the benchmark, ownership and control structure and nature scale and complexity of the benchmark. IIA also agrees that the governance structure can be accomplished through a series of committees. We believe the governance structure and terms of reference should be made public as IOSCO recommended. However, IIA believes that care needs to be taken when considering the introduction external parties into benchmark governance structures, such as stakeholders and INEDs. It could introduce very serious conflicts of interest into benchmark administration, jeopardize the independence of the index and could conflict with securities disclosures laws. This is particularly true for widely used benchmarks. Stakeholders include those parties who have issued financial products off of the index and are exactly the parties that could benefit from particular index changes. Additionally, if those parties could get access to price sensitive information (such as index changes, index performance) before the rest of the market,  that would violate securities disclosure laws.  Further, the BMR did not require external parties to be included in the oversight and as such requiring it in the technical standards would be going beyond the Level 1 text.
We do not agree that the function of benchmark oversight is to challenge the board or management of the benchmark administrator. Benchmark governance is about benchmark governance and management of a business is about management of a business. They are different functions and the BMR is not about regulating the management of benchmark administrator businesses.
<ESMA_QUESTION_DP_BMR_7>

To the extent that you provide benchmarks, do you have in place a pre-existing committee, introduced through other EU legislation, or otherwise, which could satisfy the requirements of an oversight function under Article 5a? Please describe the structure of the committee and the reasons for establishing it. 
<ESMA_QUESTION_DP_BMR_8>
Many IIA members have had an oversight structure in place for many years for the purpose of escalation, consistency in applying our methodology, and good governance. Per the recommendation of IOSCO, many (if not all) IIA members have published their governance structure and their terms of reference on their websites.  
<ESMA_QUESTION_DP_BMR_8>

Do you agree that an administrator could establish one oversight function for all the benchmarks it provides? Do you think it is appropriate for an administrator to have multiple oversight functions where it provides benchmarks that have different methodologies, users or seek to measure very different markets or economic realities?
<ESMA_QUESTION_DP_BMR_9>
An oversight function can include different sub-functions. Different methodologies may not trigger the need for different oversight. However different asset classes may because of the differences in types of input data. Oversight should be adapted to the different needs of the benchmark. If there are common processes, then common oversight function may be appropriate. If there are different processes, then different oversight functions may be appropriate.  It should also scale to the type of organization administering the benchmark. For example, it is not practical for an administrator calculating hundreds of thousands of indexes to have hundreds of committees.  There needs to be a realistic, proportional approach.
<ESMA_QUESTION_DP_BMR_9>

If an administrator provides more than one critical benchmark, do you support the approach of one oversight function exercising oversight over all the critical benchmarks? Do you think it is necessary for an oversight function to have sub-functions, to account for the different needs of different types of benchmarks? 
<ESMA_QUESTION_DP_BMR_10>
Oversight should be adapted to the different needs of the benchmark. Different asset classes may because of the differences in types of input data. If there are common processes, then common oversight function may be appropriate. If there are different processes, then different oversight functions may be appropriate.  
<ESMA_QUESTION_DP_BMR_10>

Where an administrator provides critical benchmarks and significant or non-significant benchmarks, do you think it should establish different oversight functions depending on the nature, scale and complexity of the critical benchmarks versus the significant or non-significant benchmarks? 
<ESMA_QUESTION_DP_BMR_11>
The differences in oversight come from the differences in the benchmarks (including the asset class being measured), not the amount tracking the benchmarks. For example, how a real estate index is calculated using data points about commercial buildings is much different than how equity indexes are calculated using stock exchange and other data. Those differences are around input data, calculation processes, publication timetables, etc. That is what requires different oversight, with expertise required in the various areas, not whether EUR250M or EUR50BN are tracking the index.
<ESMA_QUESTION_DP_BMR_11>

In which cases would you agree that contributors should be prevented from participating in oversight committees? 
<ESMA_QUESTION_DP_BMR_12>
It is difficult to say so in all circumstances, the regulation should neither require nor prevent participation depending on circumstances unique to the benchmark being measured as long as any conflicts of interest are adequately managed.
<ESMA_QUESTION_DP_BMR_12>

Do you foresee additional costs to your business or, if you are not an administrator, to the business of others resulting from the establishment of multiple oversight functions in connection with the different businesses performed and/or the different nature, scale and type of benchmarks provided? Please describe the nature, and where possible provide estimates, of these costs.
<ESMA_QUESTION_DP_BMR_13>
This is difficult for our members to quantify without knowing the extent of the changes, but if administrators were required to materially change our governance structure, then there could be costs associated, depending on what was required to change. For example if a full oversight function had to all be in a single specific location there would be a cost of relocating people or hiring those senior people with the expertise in that location.
<ESMA_QUESTION_DP_BMR_13>

Do you agree that, in all cases, an oversight function should not be responsible for overseeing the business decisions of the management body? 
<ESMA_QUESTION_DP_BMR_14>
No. The index oversight function is about oversight of the administration of the index, not the business as a whole. That is the responsibility of management and that is governed by other rules about company board membership, management, etc. It is not appropriate to include management of a business into benchmark oversight functions. Further, IIA does not believe that the roles of the oversight function is to “challenge” benchmark administration. Its purpose is to advise, provide an escalation point and consistent application of policy as well as identify and address policy risk. 
<ESMA_QUESTION_DP_BMR_14>

Do you support the proposed positioning of the oversight function of an administrator? If not, please explain your reasons why this positioning may not be appropriate.
<ESMA_QUESTION_DP_BMR_15>
IIA does not believe that the analogy of board committees (such as remuneration) is accurate for index governance functions. Nor do we believe that the roles of the oversight function is to “challenge” benchmark administration. Its purpose is to advise, provide an escalation point and consistent application of policy as well as identify and address policy risk. It is also not the purpose of the benchmark oversight function to sight to challenge the management of the business. Its role is oversight of the benchmark administration. The BMR is not regulation management of benchmark administrators. Independent benchmark administrators should not be forced t include INEDs in any oversight function as set forth in the third bullet of Paragraph 43 of the DP.  This could introduce conflicts of interests that did not previously exist because those with sufficient market knowledge about that market might be stakeholders with a vested interest in the outcome of the benchmark level.
<ESMA_QUESTION_DP_BMR_15>

Do you have any additional comments with regard to the procedures for the oversight function as well as the composition and positioning of the oversight function within an administrator’s organisation?
<ESMA_QUESTION_DP_BMR_16>
The oversight function should be relevant to the benchmark and should not introduce unnatural requirements into benchmark administration.    Mandating that parties that gain to benefit from benchmark changes (such as contributors, users and stakeholders) be included in governance committees could  interject conflicts of interests into the process that do not exist today and would be antithetical to the purpose of the BMR.
<ESMA_QUESTION_DP_BMR_16>

Do you agree with the proposed list of elements of procedures required for all oversight functions? Should different procedures be employed for different types of benchmarks?
<ESMA_QUESTION_DP_BMR_17>
Yes to both questions. 
<ESMA_QUESTION_DP_BMR_17>

Do you agree with the proposed treatment of conflicts of interest arising from the composition of an oversight function? Have you identified any additional conflicts which ESMA should consider in drafting the RTS?
<ESMA_QUESTION_DP_BMR_18>
Yes to the first question. Stakeholders on committees can also introduce conflicts of interest. 
<ESMA_QUESTION_DP_BMR_18>

Do you agree with the list of records to be kept by the administrator for input data verification? If not, please specify which information is superfluous / which additional information is needed and why.
<ESMA_QUESTION_DP_BMR_19>
The list of records required to be kept by administrators needs to be aligned with the type of input data used for a particular benchmark and the risks posed by such category of input data. The list of records may make sense for input data sourced from contributors, provided a contribution is appropriately defined. Independent administrators do not have access to books and records of contributors and do not know if data is excluded or not. Input data sourced from data vendors which “is readily available to an administrator” should not be considered a contribution in line with Paragraph 139. Our view, as further expressed in our response to question 45, is that “readily available” means “input data not created for the sole purpose of calculating a benchmark.” This is a view expressed by various members of ESMA. In this context, readily available data should be treated similarly to regulated data since the benchmark administrator does not have access to the details of the price formation. As discussed in Paragraph 68 of the consultation paper, administrators don’t have to keep records of input data for regulated data benchmarks but verifiability “in this case must be understood as checking the provenance and transmission of the input data used” which can be done through appropriate quality assurance practices. IIA also believes ESMA will need to clarify exactly what data the requirements would apply. Benchmark administrators should not have to duplicate “readily available” data produced for purposes of the benchmark. Data retention may already be required for supervised entities to store under MiFID and other regulation making those data duplicative.
<ESMA_QUESTION_DP_BMR_19>

Do you agree that, for the information to be transmitted to the administrator in view of ensuring the verifiability of input data, weekly transmission is sufficient? Would you instead consider it appropriate to leave the frequency of transmission to be defined by the administrator (i.e. in the code of conduct)?
<ESMA_QUESTION_DP_BMR_20>
Although weekly sounds like a reasonable frequency requirement for the transmission of certain benchmarks for verifiability purposes, but the frequency of information transmission should be based on how frequently data are available and the benchmark is measured.  Some benchmarks are based on monthly or quarterly data so weekly transmission as a rule for all benchmarks may not make sense.  Obviously, the timing should be a function of the natural frequency of data submission and benchmark publication.
<ESMA_QUESTION_DP_BMR_20>

Do you agree with the concept of appropriateness as elaborated in this section?
<ESMA_QUESTION_DP_BMR_21>
The determination of the appropriateness of input data is an important component of a benchmark and the administrator should seek to ensure that each of its benchmarks utilizes input data that yield a meaningful and representative result. As set forth in Paragraph 74, appropriateness of input data should be “linked to the methodology of a benchmark” and “is up to the administrator, when establishing the methodology”. The appropriateness of input data needs to be determined at the discretion of the administrator and then disclosed in the methodology document. Once disclosed, market participants can assess whether the benchmark is appropriate for their own uses and objectives. With respect to the various checks to assist an administrator in determining appropriateness, many concepts included in Paragraph 75 are helpful for only specific types of input data (e.g. some apply only to contributions, while others to regulated data). The administrator is the entity responsible for the quality of the methodology, so it needs to determine which concepts are suitable to determine the appropriateness of the input data it uses.
<ESMA_QUESTION_DP_BMR_21>

Do you see any other checks an administrator could use to verify the appropriateness of input data?
<ESMA_QUESTION_DP_BMR_22>
No
<ESMA_QUESTION_DP_BMR_22>

Would you consider it useful that the administrator maintains records of the analyses performed to evaluate the appropriateness of input data?
<ESMA_QUESTION_DP_BMR_23>
Every administrator should disclose the input data used in each of its benchmarks in its description of its methodology and the rationale for choosing the input data used.  The use of input data is driven by the asset class of the benchmark.  The methodology should explain the use of the data.   In the event an administrator is questioned on the appropriateness of the input data used for a particular benchmark, it should be prepared to support its decision but the records an administrator retains in connection with its evaluation of input data should be at the administrator’s discretion in accordance with its own internal record retention policy. 
<ESMA_QUESTION_DP_BMR_23>

Do you see other possible measures to ensure verifiability of input data?
<ESMA_QUESTION_DP_BMR_24>
No
<ESMA_QUESTION_DP_BMR_24>

Do you agree with the identification of the concepts and underpinning activities of evaluation, validation and verifiability, as used in this section?
<ESMA_QUESTION_DP_BMR_25>
Evaluation, validation and verifiability are reasonable designations for the types of testing/ underpinning activities for input data but it is important that these concepts are applied in a proportional manner and only required if needed for the particular benchmark. It is important to understand that all three concepts do not apply to all benchmark types. 
In particular, verification should not be required for input data that is readily available. As set forth above in our response to question 19 and discussed in paragraph 68 of the consultation paper, verifiability of input data for regulated data benchmarks “must be understood as checking the provenance and transmission of the input data used” which can be done through appropriate quality assurance practices. We believe that this same concept should apply to input data that is readily available. ”Readily available” should be defined as “input data not created for the sole purpose of calculating a benchmark.” With respect to input data that are not a contribution, we feel that validation as described in Paragraphs 79 and 82 the pertinent activity for quality assurance. Other thoughts: 
(a) Evaluation: With the exception of contributed data (which does not include regulated data and “readily available” data), the administrator does not have insights at the price source level. Evaluation would almost be impossible with respect to real time indices.
(b) Validation: As mentioned, acceptable for most input data as our interpretation is that the primary means of validation are appropriate testing and quality assurance practices.
(c) Verification: This is difficult to undertake for most input data and irrelevant for regulated data benchmarks and benchmarks that use “readily available” (as discussed above).
<ESMA_QUESTION_DP_BMR_25>

Do you agree that all staff involved in input data submission should undergo training, but that such training should be more elaborate / should be repeated more frequently where it concerns front office staff contributing to benchmarks?
<ESMA_QUESTION_DP_BMR_26>
As an independent index provider, we do not deal with the potential conflicts of interest that arise from a front office contributor scenario. However, where a situation or structure presents an increased likelihood of conflicts of interest such as the front office contributor structure, more in depth and frequent training can assist in mitigating any such potential conflicts.
<ESMA_QUESTION_DP_BMR_26>

Do you agree to the three lines of defence-principle as an ideal type of internal oversight architecture?
<ESMA_QUESTION_DP_BMR_27>
The components of the “three lines of defence” principle comprise an appropriate oversight function and, although the functions, policies and procedures may vary, these components are likely to be present in internal oversight function. It is important that the administrator or contributor have the discretion to organize the oversight function as it deems appropriate to the circumstances and the relevant competent authority has the ability to review and comment if it deems necessary.
<ESMA_QUESTION_DP_BMR_27>

Do you identify other elements that could improve oversight at contributor level?
<ESMA_QUESTION_DP_BMR_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_28>

Do you agree with the list of elements contained in a conflict of interest policy? If not, please state which elements should be added / which elements you consider superfluous and why.
<ESMA_QUESTION_DP_BMR_29>
The list of elements is appropriate but some items may need to be qualified. For example, automation of contribution is a sound approach in an effort to mitigate conflicts of interest but may not be appropriate for the type of data and should not be required “wherever possible”. It may be possible but not appropriate to automate such process.
<ESMA_QUESTION_DP_BMR_29>

Do you agree that where expert judgement is relied on and/or discretion is used additional appropriate measures to ensure verifiability of input data should be imposed? If not, please specify examples and reasons why you disagree.
<ESMA_QUESTION_DP_BMR_30>
As noted in our reply to Q25, the need to implement the verification process as described in paragraph 82, i.e. “recreate a given input data point based on records kept by the administrator of data supplied by contributor”, should be limited to contributions. Any regulated data (as noted in Paragraph 104 and elsewhere) as well as any other “readily available” input data (i.e. “input data not created for the sole purpose of calculating a benchmark”) should not be subject to a verification process. Validation should be appropriate to protect the integrity of such input data. That said, when expert judgment and/or discretion is relied on to produce any input data, appropriate measures should be in place so that it is exercised appropriately and in a way that mitigates any potential conflicts of interest. With respect to contributions that may involve the exercise of expert judgment or discretion, such measures should be appropriate to ensure the verifiability of the contributions. 
<ESMA_QUESTION_DP_BMR_30>

Do you agree to the list of criteria that can justify differentiation? If not, please specify why you disagree. 
<ESMA_QUESTION_DP_BMR_31>
The list of criteria to justify differentiation appears appropriate with the exception of the “size of contributors” referenced in paragraphs 108 and 109. Whether a contributor is large, small or somewhere in between, the integrity of the contribution and benchmark determination processes need to be protected. An appropriate oversight measures should be implemented by any entity involved in the process. Any differentiation in assessing the appropriateness of the oversight function for a contributor should depend on the type of input data it provides and any potential conflicts of interest posed.  The appropriateness of the number of contributors should also be taken into account and the proportionality of the contribution to the benchmark. If 5 of 100 contributors are not participating, it is entails a different risk level if 5 of 7 contributors are not participating.
<ESMA_QUESTION_DP_BMR_31>

Do you agree to the list of elements that are amenable to proportional implementation? If not, please specify why you disagree.
<ESMA_QUESTION_DP_BMR_32>
Generally, the list of elements amendable to proportional implementation but all entities should have an appropriate degree of training as well as a conflict of interest policy that effectively address the particular conflicts of issues that arise from each entity’s circumstances. 
<ESMA_QUESTION_DP_BMR_32>

Do you agree to the list of elements that are not amenable to proportional implementation? If not, please specify why you disagree.
<ESMA_QUESTION_DP_BMR_33>
Yes, the list of elements that are not amendable to proportional implementation is appropriate.
<ESMA_QUESTION_DP_BMR_33>

Do you consider the proposed list of key elements sufficiently granular “to allow users to understand how a benchmark is provided and to assess its representativeness, its relevance to particular users and its appropriateness as a reference for financial instruments and contracts”?
<ESMA_QUESTION_DP_BMR_34>
IIA believes that the transparency of the methodology of benchmarks where it is appropriate as Recital 24 states. It should be as broad as possible without compromising the intellectual property of the benchmark owner and ensuring that such transparency does not expose the benchmark to the risk of front-running. This was acknowledged during the ESMA-EBA principles consultation process: “ESMA-EBA was indeed of the opinion that transparency may be limited only in exceptional circumstances based on legal provisions safeguarding confidentiality and intellectual property rights. In addition, when a benchmark’s methodology is fully disclosed, and input data is publicly available, there could be a risk of front-running” (page 40, paragraph 118). IIA believes that “where applicable” should apply to the third and fourth bullet points in Paragraph 122 of the Discussion Paper.
<ESMA_QUESTION_DP_BMR_34>

Beyond the list of key elements, could you identify other elements of benchmark methodology that should be disclosed? If yes, please explain the reason why these elements should be disclosed.
<ESMA_QUESTION_DP_BMR_35>
The list of elements identified in paragraph 122 towards ensuring transparency of benchmark methodology is sufficient to achieve the policy objectives of ESMA.
<ESMA_QUESTION_DP_BMR_35>

Do you agree that the proposed key elements must be disclosed to the public (linked to Article 3, para 1, subpara 1, point (a))? If not, please specify why not.
<ESMA_QUESTION_DP_BMR_36>
IIA believes that the proposed elements should be made available (as long it does not violate intellectual property rights) to the public and are usually posted on the administrator’s web site.  
<ESMA_QUESTION_DP_BMR_36>

Do you agree with ESMA’s proposal about the information to be made public concerning the internal review of the methodology? Please suggest any other information you consider useful to disclose on the topic.
<ESMA_QUESTION_DP_BMR_37>
IIA agrees that information proposed by ESMA in paragraph 127 should be made available to the public as long as it does not violate the administrator’s intellectual property rights.
<ESMA_QUESTION_DP_BMR_37>

Do you agree with the above proposals to specify the information to be provided to benchmark users and, more in general, stakeholders regarding material changes in benchmark methodology?
<ESMA_QUESTION_DP_BMR_38>
Yes, IIA agrees with the above proposals to specify the information to be provided to benchmark users and, more in general, stakeholders regarding material changes in benchmark methodology.
<ESMA_QUESTION_DP_BMR_38>

Do you agree, in particular, on the opportunity that also the replies received in response to the consultation are made available to the public, where allowed by respondents? 
<ESMA_QUESTION_DP_BMR_39>
Yes, IIA believes that replies only to critical benchmarks received in response to the consultation are made available to the public, when allowed by respondents.  IIA feels going beyond the critical benchmarks would be disproportionate.
<ESMA_QUESTION_DP_BMR_39>

Do you agree that the publication requirements for key elements of methodology apply regardless of benchmark type? If not, please state which type of benchmark would be exempt / which elements of methodology would be exempt and why.
<ESMA_QUESTION_DP_BMR_40>
Yes, IIA agrees that the publication requirements for key elements of methodology apply regardless of benchmark type in line with Recital 24.  Transparency is essential to benchmarks, but methodologies should include only applicable to that benchmark.  In Paragraph 122 of the DP, “where applicable” should also apply to the third and fourth bullet points.
<ESMA_QUESTION_DP_BMR_40>

Do you agree that the publication requirements for the internal review of methodology apply regardless of benchmark type? If not, please state which information regarding the internal review could be differentiated and according to which characteristic of the benchmark or of its input data or of its methodology.
<ESMA_QUESTION_DP_BMR_41>
Yes, IIA agrees that the publication requirements for the internal review of methodology apply regardless of benchmark type.
<ESMA_QUESTION_DP_BMR_41>

Do you agree that, in the requirements regarding the procedure for material change, the proportionality built into the Level 1 text covers all needs for proportional application?
<ESMA_QUESTION_DP_BMR_42>
Yes, IIA agrees that, in the requirements regarding the procedure for material change, the proportionality built into the Level 1 text covers all needs for proportional application.
<ESMA_QUESTION_DP_BMR_42>

Do you agree that a benchmark administrator could have a standard code for all types of benchmarks? If not, should there be separate codes depending on whether a benchmark is critical, significant or non-significant? Please take into account your answer to this question when responding to all subsequent questions.
<ESMA_QUESTION_DP_BMR_43>
The main driver of the content of the code of conduct is based on type of input data used (e.g., the asset class) not the number of assets tracking the index.  The input data for the different asset classes have different data scrubbing processes, different publication schedules different types of contributors which will impact the code of conduct.  Common processes and procedures may apply across the benchmarks within the asset class.
Codes of conduct should not be required for those benchmarks based on regulated data, regardless of what other data points are used in the index calculation and this point should be made clear to avoid confusion. 
Codes of conduct for benchmarks based on submissions by contributors should focus on data quality and should not require the administrator to dictate or change the contributor’s corporate policies. The administrator cannot control this and has no authority legally or commercially to require these changes, especially if the contributors are not supervised entities, are voluntary contributors, and/or are outside the EU.
<ESMA_QUESTION_DP_BMR_43>

Do you believe that an administrator should be mandated to tailor a code of conduct, depending on the market or economic reality it seeks to measure and/or the methodology applied for the determination of the benchmark? Please explain your answer using examples of different categories or sectors of benchmarks, where applicable.
<ESMA_QUESTION_DP_BMR_44>
No. Benchmarks measuring performance in the same asset class, can use the same types of data across different regions, sectors, etc. For example, you can have country real estate benchmarks or a regional real estate benchmark using the same data points and the quality checks.  Also different methodologies can use the same data points. What drives different codes of conduct is the different asset class measured by the benchmark and the different input data, e.g., equities, fixed income, etc.
<ESMA_QUESTION_DP_BMR_44>

Do you agree with the above requirements for a contributor’s contribution process? Is there anything else that should be included?
<ESMA_QUESTION_DP_BMR_45>
No. Codes of conduct for benchmarks based on submissions by contributors should focus on data quality and should not require the administrator to dictate or change the contributor’s corporate policies. The administrator cannot control this and has no authority legally or commercially to require these changes, especially if the contributors are not supervised entities, are voluntary contributors, and/or are outside the EU.
<ESMA_QUESTION_DP_BMR_45>

Do you agree that the details of the code of conduct to be specified by ESMA may still allow administrators to tailor the details of their codes of conduct with respect to the specific benchmarks provided?
<ESMA_QUESTION_DP_BMR_46>
Yes, if relevant to that specific benchmark.
<ESMA_QUESTION_DP_BMR_46>

Do you agree that such information should be required from contributors under the code of conduct? Should any additional information be requested?
<ESMA_QUESTION_DP_BMR_47>
No. For input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation, job description, role, experience, competence, experience of the individual submitters is irrelevant, specifically because they are not determining the data. They are merely collecting readily available data and passing it onwards. Further, the administrator is not in a position to demand who can/cannot submit that data, in particular in the context of voluntary submissions and is in absolutely no position to dictate the contributor’s compensation structure, employee performance reviews etc. 
<ESMA_QUESTION_DP_BMR_47>

Are their ways in which contributors may manage possible conflicts of interest at the level of the submitters? Should those conflicts, where managed, be disclosed to the administrator?
<ESMA_QUESTION_DP_BMR_48>
Contributors should disclose any conflicts of interests so they can be evaluated.  If the administrator and contributor are separate, independent companies, the administrator has no legal authority or commercial ability to require the contributors to do so.
<ESMA_QUESTION_DP_BMR_48>

Do you foresee any obstacles to the administrator’s ability to evaluate the authorisation of any submitters to contribute input data on behalf of a contributor?
<ESMA_QUESTION_DP_BMR_49>
Fundamentally, where contributors and administrators are separate, independent companies, the administrator has no legal authority or commercial ability require the contributors to change their corporate policies, compensation structures, IT policies, etc. This is especially true where contributions are voluntary and where the contributors are not supervised entities in the EU. Further, if there is no issue with data quality but the contributor fails to have one policy in place, is it really advisable to demand that the data not be used. Is it the goal of the BMR to shut down index in an opaque market because of contributors’ corporate policies vs data submissions?  
<ESMA_QUESTION_DP_BMR_49>

Do you agree that a contributor’s contribution process should foresee clear rules for the exclusion of data sources? Should any other information be supplied to administrators to allow them to ensure contributors have provided all relevant input data?
<ESMA_QUESTION_DP_BMR_50>
This doesn’t make sense for all benchmarks. The methodology should outline what data points are used in and needed for the benchmark calculation.
<ESMA_QUESTION_DP_BMR_50>

Do you think that the listed procedures for submitting input data are comprehensive? If not, what is missing?
<ESMA_QUESTION_DP_BMR_51>
It does not take into account the difference between input data that is created solely for the purpose of calculating the benchmark and input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation.
<ESMA_QUESTION_DP_BMR_51>

Do you agree that rules are necessary to provide consistency of contributors’ behaviour over the time? Should this be set out in the code of conduct or in the benchmark methodology, or both?
<ESMA_QUESTION_DP_BMR_52>
No. They are excessive for input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation. 
Documents should not include duplicative information.  It has the potential to create confusion of multiple documents have to include the same information which may be expressed in a slightly different way. Multiple documents can get out of synch and change to the benchmark or a process can trigger changes in multiple documents which can create a huge amount of extra work depending on the number of documents. 
<ESMA_QUESTION_DP_BMR_52>

Should policies, in addition to those set out in the methodology, be in place at the level of the contributors, regarding the use of discretion in providing input data? 
<ESMA_QUESTION_DP_BMR_53>
There is a very important difference between input data that is created solely for the purpose of calculating the benchmark and input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation. While policies may be advisable for the data to be used in the calculation of the benchmark, they do not make sense for other types of data.
<ESMA_QUESTION_DP_BMR_53>

Do you agree with the list of checks for validation purposes? What other methods could be included? 
<ESMA_QUESTION_DP_BMR_54>
There is a very important difference between input data that is created solely for the purpose of calculating the benchmark and input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation.  While the list of checks may be advisable for data used in the calculation of the benchmark, they do not make sense for other types of data.  Validation is the primary activity which we agree consists of comparison against prior data points and looking for outliners.
<ESMA_QUESTION_DP_BMR_54>

Do you agree with the minimum information requirement for record keeping? If not would you propose additional/alternative information?
<ESMA_QUESTION_DP_BMR_55>
Record keeping should not expand what is required in the Level 1 text under Article 9. What is important is what data was submitted and used and what was not and why.
<ESMA_QUESTION_DP_BMR_55>

Do you support the recording of the use of expert judgement and of discretion? Should administrators require the same records for all types of benchmarks?
<ESMA_QUESTION_DP_BMR_56>
Yes, to the extent that expert judgment is defined accordance with the IOSCO Principles for Financial Benchmarks.  There is a very important difference between input data that is created solely for the purpose of calculating the benchmark and input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation. 
<ESMA_QUESTION_DP_BMR_56>

Do you agree that an administrator could require contributors to have in place a documented   escalation process to report suspicious transactions?  
<ESMA_QUESTION_DP_BMR_57>
No. Where contributors and administrators are separate, independent companies, the administrator has no legal authority or commercial ability require the contributors to change their corporate policies, compensation structures, IT policies, etc. This is especially true where contributions are voluntary and where the contributors are not supervised entities in the EU. 
Further, there is a very important difference between input data that is created solely for the purpose of calculating the benchmark and input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation.  
<ESMA_QUESTION_DP_BMR_57>

Do you agree with the list of policies, procedures and controls that would allow the identification and management of conflicts of interest? Should other requirements be included?
<ESMA_QUESTION_DP_BMR_58>
This will not apply to all benchmarks. There is a very important difference between input data that is created solely for the purpose of calculating the benchmark and input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation.
<ESMA_QUESTION_DP_BMR_58>

Do you have any additional comments with regard to the contents of a code of conduct in accordance with Article 9(2)?
<ESMA_QUESTION_DP_BMR_59>
There is a very important difference between input data that is created solely for the purpose of calculating the benchmark and input data that is not created solely for the benchmark and instead exists outside of and independent of benchmark calculation.  The codes of conduct should be based on the quality of the data not on procedures and policies of the contributors that the administrator cannot force or enforce. Requiring anything more risks disrupting a benchmark where there are no data quality issues.
<ESMA_QUESTION_DP_BMR_59>

Do you agree with the above list of requirements? Do you think that those requirements are appropriate for all benchmarks? If not what do you think should be the criteria we should use?
<ESMA_QUESTION_DP_BMR_60>
IIA agrees with the list of requirements set out by ESMA for supervised contributors. However, full application of these principles for all types of benchmarks and all data would be too burdensome for the contributors and is likely to lead to a reduction in submissions.  We encourage ESMA to consider proportionate application of these principles, aligning as closely with the code of conduct requirements for submitters.  IIA members would like clarification 
<ESMA_QUESTION_DP_BMR_60>

Do you agree that information regarding breaches to the BMR or to Code of Conduct should also be made available to the Benchmark Administrator? 
<ESMA_QUESTION_DP_BMR_61>
Breaches to BMR or Code of conduct should be made available to the Benchmark Administrator (BMA) since this will be essential for the BMA to discharge its duties effectively. Specifically, breaches to BMR or code of conduct that result in a material change in final submissions should be reported to the administrator as soon as the contributor becomes aware of them. This is because spurious input data could have implications on the quality of input data received by the BMA which would in turn have material impact on the final index or benchmark produced. However, if breaches do not result in material change in submissions the contributors can inform the administrator after the benchmark is published.
<ESMA_QUESTION_DP_BMR_61>

Do you think that the external audit covering benchmark activities, where available, should also be made available, on request, to the Benchmark Administrator?
<ESMA_QUESTION_DP_BMR_62>
IIA believes that relevant information from the external audit covering benchmark activities should be made available to the BMA upon request.
<ESMA_QUESTION_DP_BMR_62>

Do you agree with the proposed criteria for the specific elements of systems and controls as listed in Article 11(2)(a) to (c)?  If not, what should be alternative criteria to substantiate these elements? 
<ESMA_QUESTION_DP_BMR_63>
IIA agrees with the proposed criteria for the specific elements of systems and controls for supervised contributors. We believe this will ensure good quality of input data is submitted to BMAs. These controls would also help address the conflict of interest issues that arise from contributions made from the front office.
<ESMA_QUESTION_DP_BMR_63>

Do you agree that the submitters should not be remunerated for the level of their contribution but could be remunerated for the quality of input and their ability to manage the conflicts of interest instead?
<ESMA_QUESTION_DP_BMR_64>
Administrators should have flexibility to establish mechanisms to incentivise submitters in relation to the desired depth breath and quality of their submissions. IIA agrees that the remuneration structure should not incentivise submitters to manipulate the data or maximise contributions without improving quality. However the meaning of terms such as “level of contribution” and “cost coverage” in the Discussion Paper (paragraph 181) is unclear.
<ESMA_QUESTION_DP_BMR_64>

What would be a reasonable delay for signing-off on the contribution? What are the reasons that would justify a delay in the sign off?
<ESMA_QUESTION_DP_BMR_65>
A number of submissions are made automatically by the contributing firm and ESMA recognizes this as much when it states that “it may not always be effective or proportionate to have a sign-off of the contribution before the data is provided to the administrator” in paragraph 182. In these cases, we believe that the rules should allow for a post publication sign off.
<ESMA_QUESTION_DP_BMR_65>

Is the mentioned delay an element that may be established by the administrator in line with the applicable methodology and in consideration of the underlying, of the type of input data and of supervised contributors? 
<ESMA_QUESTION_DP_BMR_66>
In paragraph 182, ESMA has rightfully recognized that “it may not always be effective or proportionate to have a sign-off of the contribution before the data is provided to the administrator”. The delay in sign-off could be established by the benchmark administrator depending on the type of input data and type of underlying. For example, when contributing transaction data, an ex-ante sign-off of contributions may not be necessary and would only delay the process of benchmark publication
<ESMA_QUESTION_DP_BMR_66>

In case of a contribution made through an automated process what should be the adequate level of seniority for signing-off? 
<ESMA_QUESTION_DP_BMR_67>
In case of a contribution made through an automated process the contribution process should be signed off by a person or a body who can provide effective challenge periodically (every month, every quarter) or in the event a contribution was in breach of the code of conduct.
<ESMA_QUESTION_DP_BMR_67>

Do you agree with the above policies? Are there any other policies that should be in place at contributor’s level when expert judgement is used? 
<ESMA_QUESTION_DP_BMR_68>
IIA agrees that the above policies are sufficient to ensure submission of high quality input data and to also allow benchmark administrators to conduct ex-post verification of input data.
<ESMA_QUESTION_DP_BMR_68>

Do you agree with this approach? If so, what do you think are the main distinctions – amid the identified detailed measures that a supervised contributor will be required to put in place - that it is possible to introduce to cater for the different types, characteristics of benchmarks and of supervised contributors?
<ESMA_QUESTION_DP_BMR_69>
IIA believes that a stricter rules approach is reasonable for “those entities [...] of the regulation that may be authorised to deal in financial instruments” (Paragraph 188). There is an inherent conflict of interest for supervised contributors that do take positions in financial instruments, especially if the position references the same benchmark they are contributing to. However, also in paragraph 188,  ESMA rightly established categories of entities where “less strict rules could apply” where such entities either “take a position on financial instruments as part of their core business” or “those for which this (positing taking) could only occur occasionally”. We believe ESMA should also recognize another category of contributors which are also BMAs but which do not take position in financial instruments. These entities should be subject to less strict rules than the entities described above.
<ESMA_QUESTION_DP_BMR_69>

Do you foresee additional costs to your business or, if you are not a supervised contributor, to the business of others resulting from the implementation of any of the listed requirements? Please describe the nature, and where possible provide estimates, of these costs. 
<ESMA_QUESTION_DP_BMR_70>
IIA’s members are in a better position to provide estimates based on their circumstances.
<ESMA_QUESTION_DP_BMR_70>

Could the approach proposed, i.e. the use of the field total issued nominal amount in the context of MiFIR / MAR reference data, be used for the assessment of the  “nominal amount” under BMR Article 13(1)(i) for bonds, other forms of securitised debt and money-market instruments? If not, please suggest alternative approaches
<ESMA_QUESTION_DP_BMR_71>
Note that this response applies to both critical benchmarks and the determination of thresholds for significant benchmarks. It is inherently inequitable to require benchmark administrators to categorize their benchmarks using data to which they have limited, inconsistent and, at times, or non-existent access. Administrators utilize a variety of licensing and fee arrangements, many of which either do not require reporting of underlying assets/notional amounts or produce inconsistent or limited insight into the amount/size of the underlying assets/notional amount utilizing their benchmarks. A system should be devised to capture as many assets as practical. If the system requires administrators to produce, obtain or collect such data, it is necessary to include two caveats: first, a good faith standard should be set so that administrators are not penalized where the prescribed process was applied but the results were unintentionally erroneous; and, second, absent a mandate by the competent authorities or ESMA, the license agreements of benchmark administrators should not be constrained by a demand of the licensor for these data, which are protected as proprietary and confidential information by many financial institutions. As such, we propose a system which varies by instrument types.  The net asset value for each security should be used for calculation purposes to avoid over-counting.
1. Category 1 – Funds in the EU - For UCITS funds and ETFs, we recommend requiring administrators use a source from a list of ESMA-approved providers (e.g. Morningstar) to obtain balances as of a certain date. In line with paragraph 1 above, Administrators will not be held responsible for any errors or omissions in calculating the threshold provided it uses data from this third party(ies).
2. Category 2 – Structured Products listed/traded in the EU - In order to get a consistent count, our recommendation is that, given that these firms are all supervised entities in the EU, that a request from the NCA or ESMA on an annual basis be made to all benchmark administrators for a list of those firms for which a structured products license has been granted. The relevant authority then sends a mandatory survey to obtain relevant assets which will be reported back to the BA’s for inclusion. Funded, not leveraged or notional amounts would be included.
3. Category 3 –Exchange Traded Futures, and Options in the EU – netted value exposure should be used on relevant indices is calculated annually through an ESMA or NCA’s per above.
4. Category 4 – Organized Trading Facility Derivatives in the EU –only net exposure of in-force trades as of a particular date would count to avoid over counting the exposures.  These data should be sourced from ESMA or NCA’s depending on who has the data which is currently being reported.
5. Category 5 – OTC Swaps, options, forwards, & other non-structured product derivatives in the EU. These instruments are excluded with the exception of securities from systematic internalizers. Since the definition for systematic internalizer under Directive 2014/65/EU is vague, the counting of OTC derivatives should be suspended until such time as firmly tangible standards can be established for systematic internalizers. 
6. Category 6 – Performance Benchmarking. We feel that assets benchmarked do not contribute to the risk of a benchmark in the same way as investment products actually tracking the benchmark do and therefore advocate excluding this category from calculation
7. Category 7 – Asset Allocation/Fee Determination
We feel that these assets do not contribute to the risk of a benchmark in the same way as investment funds actually tracking the benchmark do and therefore advocate excluding this category from calculation.
Additionally, there is no way for the administrators to know precisely which firms are utilizing their indices in this manner, let alone how many assets are involved. For instance, for a combined benchmark, the asset allocation of a portfolio may involve dozens of indices – how does one allocate assets to each one? What if it is a model portfolio – how does one count the assets in that scenario?
<ESMA_QUESTION_DP_BMR_71>

Are you aware of any shares in companies, other securities equivalent to shares in companies, partnerships or other entities, depositary receipts in respect of shares, emission allowances for which a benchmark is used as a reference? 
<ESMA_QUESTION_DP_BMR_72>
IIA is not aware of any such scenarios.
<ESMA_QUESTION_DP_BMR_72>

Do you have any suggestion for defining the assessment of the nominal amount of these financial instruments when they refer to a benchmark?
<ESMA_QUESTION_DP_BMR_73>
Please refer to our answer in Q71.
<ESMA_QUESTION_DP_BMR_73>

Do you agree with ESMA proposal in relation to the value of units in collective investment undertakings? If not, please explain why
<ESMA_QUESTION_DP_BMR_74>
The net asset value should be used in relation to the value of units in collective investment undertakings to avoid over counting.
<ESMA_QUESTION_DP_BMR_74>

Do you agree with the approach of using the notional amount, as used and defined in the EMIR reporting regime, for the assessment of notional amount of derivatives under BMR Article 13(1)(i)? If not, please suggest alternative approaches.
<ESMA_QUESTION_DP_BMR_75>
IIA feels that any reporting of assets should be on agreed, publically available data; the sources should of this data should be either be NCAs, other public data sources or independent third parties that collect and publish the data.  Please see our answer to Q71 to ensure the assets are not being over counted.
<ESMA_QUESTION_DP_BMR_75>

Which are your views on the two options proposed to assess the net asset value of investment funds? Should you have a preference for an alternative option, please provide details and explain the reasons for your preference.
<ESMA_QUESTION_DP_BMR_76>
IIA feels that the second option to use the most recently available net asset value is the most reasonable one to provide accuracy and completeness; having gaps between the reporting periods for AIFMD and UCITS could distort the value at point of assessment.
<ESMA_QUESTION_DP_BMR_76>

Which are your views on the two approaches proposed to assess the nominal amount of financial instruments other than derivatives, the notional amount of derivatives and the net asset value of an investment fund referencing a benchmark within a combination of benchmarks? Please provide details and explain the reasons for your preference. Do you think there are other possible approaches? If yes, please explain.
<ESMA_QUESTION_DP_BMR_77>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_77>

Do you agree with the ‘relative impact’ approach, i.e. define one or more value and “ratios” for each of the five areas (markets integrity; or financial stability; or consumers; or the real economy; or the financing of households and corporations) that need to be assessed according to Article 13(1)(c), subparagraph (iii)? If not, please elaborate on other options that you consider more suitable.
<ESMA_QUESTION_DP_BMR_78>
“Relevant impact” approach may work for local market IBORs where only national banks are allowed to participate because only the local mortgage holders are impacted. Markets within a country that is open to global investors become very subjective if you use a “relevant impact” approach and may have a negative impact on capital flows to those markets.
<ESMA_QUESTION_DP_BMR_78>

What kind of other objective grounds could be used to assess the potential impact of the discontinuity or unreliability of the benchmark besides the ones mentioned above (e.g. GDP, consumer credit agreement etc.)? 
<ESMA_QUESTION_DP_BMR_79>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_79>

Do you agree with ESMA’s approach to further define the above criteria? Particularly, do you think that ESMA should develop more concrete guidance for the possible rejection of the NCA under Article 14c para 2? Do you believe that NCAs should take into consideration additional elements in their assessment?
<ESMA_QUESTION_DP_BMR_80>
IIA agrees with the approach to clarify and define the criteria. ESMA should develop clear guidance in relation to the acceptance and rejection under Article 14c P2.
<ESMA_QUESTION_DP_BMR_80>

Do you think that the fields identified for the template are sufficient for the competent authority and the stakeholders to form an opinion on the representativeness, reliability and integrity of a benchmark, notwithstanding the non-application of some material requirements? Could you suggest additional fields?
<ESMA_QUESTION_DP_BMR_81>
IIA feels ESMA should allow for discretion in order to enable administrators to use as much as possible from their IOSCO compliance statements when making a statement for the BMR. 
According to Article 14c (6) and 14d (2), administrators of significant and non-significant benchmarks respectively may decide not to comply with a number of governance requirements following a “comply or explain approach”, i.e. the administrators need to explain why non-compliance is appropriate in a compliance statement, for which ESMA is empowered to develop a template. 
It should be clear how the respective administrator should complete the statements and how it can offer enough information to the NCA if it has chosen to “explain” rather than “comply”; it should also be clear what additional information can be requested by the NCA to ensure compliance of the BMR. ESMA should consider also allowing a single statement, rather than numerous statements, for benchmarks that have substantially the same makeup even if they’re not part of the same “family”. 
<ESMA_QUESTION_DP_BMR_81>

Do you agree with the suggested minimum aspects for defining the market or economic reality measured by the benchmark?
<ESMA_QUESTION_DP_BMR_82>
The principle that benchmarks should define a market or economic reality is fair and the description of that benchmark’s target market or economic reality should be made readily and publicly available.
The estimation of market size (transaction volume or other trading related metrics) should not be a requirement of the benchmark administrator.  The benchmark should create a value to accurately reflect the reality of the market or economic segment regardless of trading characteristics.  
It is difficult for an independent index administrator to take into consideration observable market liquidity and/or size and number of participants within a certain market segment while constructing a benchmark to reflect that market or economic reality in all circumstances.  This will vary considerably based on the asset class and how the component securities trade.  Those considerations should be implemented through the benchmark methodology documentation and made easily available.  Guidelines cannot be easily established to govern each and every market segment or to create a reasonableness test.  IIA believes there may be difficulties in measuring this for all benchmarks. IIA would also encourage avoiding duplicating reporting requirements and feels administrators should produce benchmark statements per family rather than per individual benchmark given the large number of benchmarks produced.
<ESMA_QUESTION_DP_BMR_82>

Do you think the circumstances under which a benchmark determination may become unreliable can be sufficiently described by the suggested aspects?
<ESMA_QUESTION_DP_BMR_83>
These factors may not apply to all benchmarks.  It is difficult, if not impossible,  to mandate the scenarios up front.  The administrator should explain the scenarios based on what the benchmark is intended to measure as explained in the methodology.
<ESMA_QUESTION_DP_BMR_83>

Do you agree with the minimum information on the exercise of discretion to be included in the benchmark statement?
<ESMA_QUESTION_DP_BMR_84>
Where discretion can be applied to a benchmark should be made clear through benchmark methodology documentation.
The benchmark should continue to follow IOSCO Principles in determination and governance of applicable rules which can account for areas of discretion.
<ESMA_QUESTION_DP_BMR_84>

Are there any further precise minimum contents for a benchmark statement that should apply to each benchmark beyond those stated in Art. 15(2) points (a) to (g) BMR?
<ESMA_QUESTION_DP_BMR_85>
It is important to provide information sufficient for market participants to understand the benchmark its objectives and methodology and the risks associated with them.  Market participants and their financial advisors are the appropriate people to determine if a benchmark is suitable for use.  Independent benchmark administrators do not create the products or get paid to provide financial advice, much less, know what the ultimate investors’ financial needs are.  The benchmark rationale should not be in the benchmark statement, but in the benchmark methodology.  By describing the benchmark and its objective, the rationale is included in the benchmark methodology.
<ESMA_QUESTION_DP_BMR_85>

Do you agree that a concise description of the additional requirements including references, if any, would be sufficient for the information purposes of the benchmark statement for interest rate benchmarks?
<ESMA_QUESTION_DP_BMR_86>
Yes, the concise description of additional requirements on interest rate benchmarks is sufficient.
<ESMA_QUESTION_DP_BMR_86>

Do you agree that the statement for commodity benchmarks should be delimited as described? Otherwise, what other information would be essential in your opinion?
<ESMA_QUESTION_DP_BMR_87>
Commodity benchmarks, when comprised of publicly listed contracts (e.g. physical or cash-settled futures listed on an exchange) should not be and thus we agree with the delineation between regulated data benchmark and non-regulated data commodity benchmark.
<ESMA_QUESTION_DP_BMR_87>

Do you agree with ESMA's approach not to include further material requirements for the content of benchmark statements regarding regulated-data benchmarks?
<ESMA_QUESTION_DP_BMR_88>
Yes.
<ESMA_QUESTION_DP_BMR_88>

Do you agree with the suggested additional content required for statements regarding critical benchmarks? If not, please precise why and indicate what alternative or additional information you consider appropriate in case a benchmark qualifies as critical.
<ESMA_QUESTION_DP_BMR_89>
IIA agrees with the suggested additional content as long as the measurement metrics are clearly laid out and accessible.  Please see our response to Q71.
<ESMA_QUESTION_DP_BMR_89>

Do you agree with the suggested additional requirements for significant benchmarks? Which of the three options proposed you prefer, and why?
<ESMA_QUESTION_DP_BMR_90>
Identifying a benchmark has been categorized as significant is useful information to include in a benchmark statement.  Option 1 is the better approach to avoid duplicative information and to ensure market participants and stakeholders are directed to the complete compliance statement to better understand the provisions not complied with and the rationale for it not applying.
<ESMA_QUESTION_DP_BMR_90>

Do you agree with the suggested additional requirements for non-significant benchmarks? If not, please explain why and indicate what alternative or additional information you consider appropriate in case a benchmark is non-significant.  
<ESMA_QUESTION_DP_BMR_91>
IIA does not feel it is necessary to identify a benchmark as non-significant with option 1 being the better approach to avoid duplicative information and to ensure stakeholders are directed to the complete compliance statement to better understand the provisions not complied with and the rationale for it not applying.
<ESMA_QUESTION_DP_BMR_91>

Are there any further contents for a benchmark statement that should apply to the various classes of benchmarks identified in this chapter?
<ESMA_QUESTION_DP_BMR_92>
Not at this time.
<ESMA_QUESTION_DP_BMR_92>

Do you agree with the approach outlined above regarding information of a general nature and financial information? Do you see any particular cases, such as certain types of providers, for which these requirements need to be adapted?
<ESMA_QUESTION_DP_BMR_93>
Disclosure of financial information is not justified by level 1, except for critical/systemically relevant benchmarks. Therefore a full disclosure of financial information does not seem proportional disclosure of financial information.
<ESMA_QUESTION_DP_BMR_93>

Do you agree with ESMA’s approach to the above points? Do you believe that any specific cases exist, related either to the type of provider or the type of conflict of interest, that require specific information to be provided in addition to what initially identified by ESMA?
<ESMA_QUESTION_DP_BMR_94>
ESMA should be assessing the overall ability of the administrator and if it is suitable for authorization.  This seems overly prescriptive, for example, how does having the CV of management help assess what skills are needed for a particular firm?  Different expertise may be needed for differing asset classes and it is not clear how ESMA could use this information in a meaningful way.
<ESMA_QUESTION_DP_BMR_94>

Do you agree with the proposals outlined for the above points? Do you see any areas requiring particular attention or adaptation?
<ESMA_QUESTION_DP_BMR_95>
Authorization seems it should be at the administrator level not at the individual benchmark level.  Forcing the NCA to assess the data input, for example, seems to be missing the point. This disclosure is captured in other places such as the methodology and/or compliance statements. 
<ESMA_QUESTION_DP_BMR_95>

Can you suggest other specific situations for which it is important to identify the information elements to be provided in the authorisation application?
<ESMA_QUESTION_DP_BMR_96>
This seems to be very broad and seems to be an over-reach of what is needed per the Level 1 text
<ESMA_QUESTION_DP_BMR_96>

Do you agree with the proposed approach towards registration? How should the information requirements for registration deviate from the requirements for authorisation? 
<ESMA_QUESTION_DP_BMR_97>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_97>

Do you believe there are any specific types of supervised entities which would require special treatment within the registration regime? If yes, which ones and why?
<ESMA_QUESTION_DP_BMR_98>
If an entity provides the functions of a benchmark administrator, they should be regulated as a benchmark regulator even if they are a supervised entity in other aspects of their business.  Because they may or may not be a supervised entity in other parts of their businesses does not eliminate the risks the BMR is trying to address.
<ESMA_QUESTION_DP_BMR_98>

Do you have any suggestions on which information should be included in the application for the recognition of a third country administrator?
<ESMA_QUESTION_DP_BMR_99>
IIA considers that the RTS should provide clarity, in line with the Level 1 text, as to under which circumstances benchmarks based on exchange data from outside the EU would be considered regulated data benchmarks, enabling the administrator to subsequently benefit from the exemptions specified in Article 12a. To prevent market disruption and a decline of transparent investment vehicles allowing investors to benefit from the development of growth markets beyond the EU, data sourced from 3rd country trading venues subject to an equivalent regulation to MiFID should be considered regulated data.  
As to the form and the content of the application for recognition, clear guidance is needed on issues which are critical for market access, like the involvement of “legal representative” in the oversight function, the content of audit reports etc. It should be acknowledged that the involvement of the representative in the oversight function can be achieved by different means, i.e. that the level of involvement of the representative in the oversight function may depend on the circumstance of the case at hand.
In order to ensure legal certainty, clear guidance is needed as regards the information 3rd country administrators need to submit to their Member State of reference in order to claim the exemptions subsequent to the classification to a specific benchmark category. In order to reflect established market practices and ensure the competitiveness of benchmark administrators in a global industry, cost related reasons as well as joint ventures with strategic partners in markets outside the EU should be acknowledged as objective reasons for an endorsement.
<ESMA_QUESTION_DP_BMR_99>

Do you agree with the general approach proposed by ESMA for the presentation of the information required in Article 21a(6) of the BMR? 
<ESMA_QUESTION_DP_BMR_100>
Disclosure of financial information is not justified by the Level 1 text, except for critical/systemically relevant benchmarks. Therefore a full disclosure of financial information for all benchmarks does not seem proportional.  
<ESMA_QUESTION_DP_BMR_100>

For each of the three above mentioned elements, please provide your views on what should be the measures to determine the conditions whether there is an ‘objective reason’ for the endorsement of a third country benchmark. 
<ESMA_QUESTION_DP_BMR_101>
Of the elements put forward in paragraph 331, only (iii) seems relevant.
<ESMA_QUESTION_DP_BMR_101>

Do you consider that there are any other elements that could be taken into consideration to substantiate the ‘objective reason’ for the provision and endorsement for use in the Union of a third country benchmark or family of benchmarks? 
<ESMA_QUESTION_DP_BMR_102>
Many benchmark administrators are global in nature because their clients and investors seek a common approach to benchmarks regardless of location.  Administrators are likely to have multiple offices across the world doing many different functions.  Many of the providers of EU benchmarks may be headquartered outside the EU.  Regulation built on where a company is head quartered is an out-of-date concept.
<ESMA_QUESTION_DP_BMR_102>

Do you agree that in the situations identified above by ESMA the cessation or the changing of an existing benchmark to conform with the requirements of this Regulation could reasonably result in a force majeure event, frustrate or otherwise breach the terms of any financial contract or financial instrument which references a benchmark? If not, please explain the reasons why.
<ESMA_QUESTION_DP_BMR_103>
If a benchmark were to be changed due to need to follow ESMA guideline and result in breach of financial contracts, that benchmark should be allowed to continue its current duty with regards to those financial contracts without interruption.
<ESMA_QUESTION_DP_BMR_103>

Which other circumstances could cause the consequences mentioned in Article 39(3) in case existing benchmarks are due to be adapted to the Regulation or to be ceased?
<ESMA_QUESTION_DP_BMR_104>
Particular concerns to open-ended funds which track a benchmark that would have to undergo substantial changes to follow ESMA guidelines could greatly change the value of the financial contract to the benchmark user (fund company) and client (investor) based their investment decision. As that situation is open ended, it is not easily resolved within the ESMA guidelines and must be further studied to understand investor impact.
<ESMA_QUESTION_DP_BMR_104>

Do you agree with the proposed definition of “force majeure event”? If not, please explain the reasons and propose an alternative.
<ESMA_QUESTION_DP_BMR_105>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_105>

Are the two envisaged options (with respect to the term until which a non-compliant benchmark may be used) adequate: i.e. either (i) fix a time limit until when a non-compliant benchmark may be used or (ii) fix a minimum threshold which will trigger the prohibition to further use a non-compliant benchmark in existing financial instruments/financial contracts? 
<ESMA_QUESTION_DP_BMR_106>
Yes, the two options are adequate, however further study is required to know why it is not in compliance in order to determine the time limit and threshold.
<ESMA_QUESTION_DP_BMR_106>

Which thresholds would be appropriate to foresee and how might a time limit be fixed? Please detail the reasons behind any suggestion.
<ESMA_QUESTION_DP_BMR_107>
A fixed time-limit to resolve a non-compliant benchmark for the financial instruments tracking the benchmark can be useful to encourage a change in benchmark policy or creation of a new benchmark. However the time limit must be viewed reasonably and creation of a new compliant benchmark and appropriate testing to ensure its market representativeness may take longer than a fixed period of 24 months.  The time limit should ensure its existence will not have an undue impact on the underlying market or investors. Thus further study with financial market participants is required to better gauge both the time limit and minimum number of users.
<ESMA_QUESTION_DP_BMR_107>

Is the envisaged identification process of non-compliant benchmarks adequate? Do you have other suggestions?
<ESMA_QUESTION_DP_BMR_108>
No suggestions at this time.
<ESMA_QUESTION_DP_BMR_108>

Is the envisaged procedure enabling the competent authority to perform the assessment required by Article 39(3) correct in your view? Please advise what shall be considered in addition.
<ESMA_QUESTION_DP_BMR_109>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_109>

Which information it would be opportune to receive by benchmark providers on the one side and benchmark users that are supervised entities on the other side?
<ESMA_QUESTION_DP_BMR_110>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_110>

Do you agree that the different users of a benchmark that are supervised entities should liaise directly with the competent authority of the administrator and not with the respective competent authorities (if different)? 
<ESMA_QUESTION_DP_BMR_111>
IIA does not feel that users of benchmarks should liaise directly with the competent authority of the administrator’s authority. Often times, the benchmark administrator authority will be a different regulatory authority or agency and not part of the user’s direct notion. What is most important is that all involved Competent Authorities have the same understanding and interpretation of the rules. We encourage ESMA to continue its work on ensuring harmonized implementation of EU legislation also as regards the Benchmark Regulation.
<ESMA_QUESTION_DP_BMR_111>

Would it be possible for relevant benchmark providers/users that are supervised entities to provide to the competent authority an estimate of the number and value of financial instruments/contracts referencing to a non-compliant benchmark being affected by the cessation/adaptation of such benchmark?
<ESMA_QUESTION_DP_BMR_112>
It is possible for the benchmark providers/user to provide competent authority an estimate of the number and value of financial instruments provided that a reasonable time frame is agreed upon on delivery of data and that all data is viewed as estimated only. Benchmark providers are generally only able to track benchmark usage via self-reporting of benchmark users. If the users do not accurately self-report, the administrator will not be aware and thus cannot be held accountable for that accurate tracking of benchmark usage especially in determination of critical and significant benchmarks.
<ESMA_QUESTION_DP_BMR_112>

Would it be possible to evaluate how many out of these financial contracts or financial instruments are affected in a manner that the cessation/adaptation of the non-compliant benchmark would result in a force majeure event or frustration of contracts?
<ESMA_QUESTION_DP_BMR_113>
Listed and publicly available financial contracts could be tracked for each benchmark and an estimate then created on the affected quantity from a cessation/adaptation of non-compliant benchmarks.
<ESMA_QUESTION_DP_BMR_113>
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