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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in Consultation Paper on the European Single Electronic Format (ESEF), published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type < ESMA_QUESTION_DP_BMR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_DP_BMR _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_DP_BMR _XXXX_REPLYFORM or 
ESMA_DP_BMR _XXXX_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 31 March 2016.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_ DP_BMR_1>
CME Group owns and operates four derivatives exchanges in the U.S. that are registered as designated contract markets (“DCMs”) with the U.S. Commodity Futures Trading Commission (“CFTC”), including Chicago Mercantile Exchange Inc. (“CME”); Board of Trade of the City of Chicago, Inc. (“CBOT”); New York Mercantile Exchange, Inc. (“NYMEX”); and Commodity Exchange, Inc. (“COMEX”). CME also operates a clearing house registered with the CFTC as a Derivatives Clearing Organization. Our exchanges offer the widest range of global products across all major asset classes, including futures and options based on interest rates, equity indexes, foreign exchange, energy, agricultural commodities, metals and alternative investment products.

[bookmark: _GoBack]In Europe, CME Group operates a London-based derivatives exchange, trade repository and a clearing house, as well as Technology and Support Centre in Belfast. CME Europe Ltd. is authorised by the U.K. Financial Conduct Authority (“FCA”) as a Recognised Investment Exchange. Its current product offering includes futures contracts for 30 currency pairs and a suite of commodity contracts. CME Clearing Europe is a recognised CCP by the Bank of England, and is also authorised under the European Market Infrastructure Regulation (“EMIR”) by the European Securities and Market Authority (“ESMA”). It provides clearing services for exchange-traded derivatives on CME Europe, as well as multi-asset class OTC transactions. CME European Trade Repository is ESMA-registered in accordance with EMIR requirements. It offers reporting solutions for all market participants and across all asset classes.

CME Benchmark Europe Limited (“CMEBEL”), which is a fully owned subsidiary of CME Group and FCA-authorised benchmark administrator, currently co-administers the LBMA Silver Price. As of 15 August 2014, the LBMA Silver Price replaced the former London Silver Fix, which had been in existence for 117 years. Unlike the London Silver Fix, which was submission based, the LBMA Silver Price is now calculated and published by CMEBEL and Thomson Reuters Benchmark Services using an electronic auction platform. CMEBEL provides the calculation services, via its electronic auction platform, and ensures surveillance. Thomson Reuters is responsible for the publication, the administration and governance of the benchmark.
<ESMA_COMMENT_ DP_BMR_1>

Q1: 

Do you agree that an index’s characteristic of being “made available to the public” should be defined in an open manner, possibly reflecting the current channels and modalities of publication of existing benchmarks, in order not to unduly restrict the number of benchmarks in scope?
<ESMA_QUESTION_DP_BMR_1>
CME Group is of the opinion that there will be value in providing a more detailed clarification of the notion of “made available to the public” in order to allow precise assessment of the BMR’s scope. We note that the definition of an “index” under BMR provides for broad application, which is in line with the leading objective of the BMR as expressed in recital 8. In this context, we would like to take the opportunity of this consultation process to ask for ESMA’s clarification in future technical advice or Level 3 guidance that daily settlement prices (“DSPs”) and/or final settlement prices (“FSPs”), which are calculated and published by exchanges that list derivative contracts, are not indices / benchmarks for the purpose of the BMR. We believe that such harmonised guidance is needed in order to avoid uncertainties, potentially conflicting overlap in EU legislation and to ensure uniform implementation of the regulation across Member States.  

We note that from a technical and operational point of view, both DSPs and FSPs meet the three main criteria defining an “index” under the BMR, i.e. they are published, determined by the application of a formula or other method of calculation, and on the basis of one or more underlying assets or prices. The settlement process for exchange-listed futures contracts is a highly regulated activity, which has been subject to rigorous regulatory oversight in the EU and other jurisdictions for decades.[footnoteRef:2] This regulatory oversight addresses every aspect of systems and controls around the determination of settlement prices as part of exchanges’ wider compliance arrangements, including stringent listing and contract approval rules by national competent authorities[footnoteRef:3], transparent methodology, operational and governance rules for market operators (including internal oversight mechanisms), anti-market abuse provisions and market surveillance functions, conflict of interest policies and others. Consequently, we are respectfully of the opinion that subjecting DSPs and FSPs to the BMR would lead to unnecessarily overlapping and potentially conflicting regulation.[footnoteRef:4] [footnoteRef:5] [2: In the US, CME Group’s exchanges are regulated under the Commodity Exchange Act as Designated Contract Markets (“DCMs”) and are regulated by the U.S. Commodity Futures Trading Commission (“CFTC”). In the EU, CME Europe Ltd. is authorised by the U.K. Financial Conduct Authority (“FCA”) as a Recognised Investment Exchange, which corresponds to the status of a regulated market under Directive 2004/39/EC (MiFID). ]  [3:  See for example Article 40(1)&(2) MiFID and Article 37(1)(d) of Commission Regulation (EC) No 1287/2006.]  [4:  We note that the UK government has considered this issue during the implementation process of the Fair and Effective Market Review’s (FEMR) recommendations on bringing additional benchmarks into UK regulatory scope (25.09.2014, link). The FEMR consultation paper clearly notes that prices of exchange-traded futures contracts are already regulated and covered by other forms of market abuse legislation, and as such do not meet the criteria for inclusion as (UK) regulated benchmarks (paragraph 34 of the FEMR paper). In addition, we note that the UK government has decided to include within the scope of the national legislation ICE Brent Index (and not ICE Brent futures contract, as initially suggested). ]  [5:  The BMR includes a number of provisions that would create serious regulatory conflicts should the publication of DSPs / FSPs be considered a benchmark activity. For example, the BMR contains a requirement that the provision of a benchmark must be operationally separated from any part of the administrator’s business. There is a potential conflict if the operation of providing settlement prices as a benchmark administrator would have to be separated from the operation of providing settlement prices as a market operator of a regulated exchange.
] 


It is furthermore our understanding that the exemption from the scope of the BMR for “the provision of a single reference price for any financial instrument” extends to DSPs and FSPs. We note that this exemption is broadly consistent with similar provisions included in the IOSCO Principles for Financial Benchmarks. [footnoteRef:6] The BMR’s single price exemption is intended to capture all types of financial instruments and we would encourage ESMA to provide further clarification to this end. At the same time, we understand that to the extent that DSPs and FSPs serve as data inputs to benchmarks administered by third parties (for instance independent price reporting agencies or index providers), they fall within the scope of the BMR in so far as benchmarks administered by such third parties are considered “regulated data benchmarks”.  However, single futures contracts and their daily / final settlement prices should be clearly carved out from the scope of the BMR.  [6:  “The prices of single financial securities (e.g., equity securities underlying stock options or futures) are not considered Benchmarks for the purposes of these Principles” (page 4 of the IOSCO Principles for Financial Benchmarks, July 2013, link).  ] 

<ESMA_QUESTION_DP_BMR_1>

Do you have any proposals on which aspects of the publication process of an index should be considered in order for it to be deemed as having made the index available to the public, for the purpose of the BMR?
<ESMA_QUESTION_DP_BMR_2>
Please refer to the response provided under Question 1. 
<ESMA_QUESTION_DP_BMR_2>

Do you agree with ESMA’s proposal to align the administering the arrangements for determining a benchmark with the IOSCO principle on the overall responsibility of the administrator? Which other characteristics/activities would you regard as covered by Article 3(1) point 3(a)?
<ESMA_QUESTION_DP_BMR_3>
CME Group has traditionally supported close alignment of the national-level legislation with international standards, including the IOSCO Principles on Financial Benchmarks. We therefore agree with ESMA’s proposal to align the notion of “administering the arrangements for determining a benchmark” with the requirements of Principle 1 setting out the overall reasonability of the administrator. Development of the methodology and the establishment of the governance arrangements are one of the core tasks undertaken by benchmark administrators. 
<ESMA_QUESTION_DP_BMR_3>

Do you agree with ESMA’s proposal for a definition of issuance of a financial instrument? Are there additional aspects that this definition should cover?
<ESMA_QUESTION_DP_BMR_4>
CME Group respectfully disagrees with ESMA’s proposals. While we acknowledge ESMA’s concern that there is no generic definition of issuance across various EU legislative acts, we consider that the term “issuer”/”issuance” is used in EU legislation and generally understood to mean the creation of a transferable security and not the “creation” of a derivative. Issuance and listing or admission to trading are distinct concepts used in EU legislation (see for example Article 18(8) MiFID II). Including the “creation” of a derivative confuses these concepts. Given the lack of clear definitions of “issuance” in EU legislation, this risks creating uncertainty and conflict as to whether issuance in other contexts also could include the “creation” of a derivative. 

We strongly suggest that the notion of “issuance” should therefore remain limited to the creation of transferable securities for the purposes of raising finance.

Should ESMA nevertheless arrive at the conclusion that the notion of “issuance” should be applicable to derivatives, it should be clarified that this definition is applicable exclusively to the BMR for the purpose of defining the “use of benchmarks” and is not applicable to any other European legislation. 
<ESMA_QUESTION_DP_BMR_4>

Do you think that the business activities of market operators and CCPs in connection with possible creation of financial instruments for trading could fall under the specification of “issuance of a financial instrument which references an index or a combination of indices”? If not, which element of the “use of benchmark” definition could cover these business activities? 
<ESMA_QUESTION_DP_BMR_5>
As per our response to Question 4, CME Group respectfully disagrees with ESMA’s suggestion that the business activities of market operators and CCPs in connection with the “creation” of financial instruments for trading could fall under the concept of “issuance”. 

While we do not question the fact that EU-based exchanges and CCPs will have to be compliant with the BMR as “users of benchmarks”, we are of the opinion that there are other elements of the definition of “use of benchmark” that seem more appropriate and closer to the market practice in this area. Point (b) of the definition of “use of benchmark” (i.e. “determining the amount payable under the financial instrument”) reflects more accurately the role and function of market infrastructure.  An exchange that lists a cash-settled futures contract that is based on a benchmark - for example a commodity price assessment provided by a Price Reporting Agency - “uses” this price assessment in its settlement process in a sense that such index is included in the procedure designed to determine a settlement price of the contract.

We note however that the provision by a CCP of such a settlement price for CCP risk-management purposes and settlement would be excluded from the scope of the BMR according to Article 2(2)(ab). 
<ESMA_QUESTION_DP_BMR_5>

Do you agree with the proposed list of appropriate governance arrangements for the oversight function? Would you propose any additional structure or changes to the proposed structures?
<ESMA_QUESTION_DP_BMR_6>
CME Group has traditionally supported a proportionate approach to the role and structure of the oversight function. We agree with ESMA’s proposals regarding the governance arrangements for the oversight function. 

CME Benchmark Europe Limited (“CMEBEL”) is a wholly owned subsidiary of CME Group, and it currently co-administers one benchmark, the LBMA Silver Price. We welcome ESMA’s suggestion that where the administrator is not wholly owned or controlled by its contributors or users (which is the case for CMEBEL), an internal board or committee could be established to operate as an oversight function with respect to that benchmark. In addition, we also agree with ESMA’s suggestion that in certain cases a natural person may perform the oversight function with respect to a given benchmark. 
<ESMA_QUESTION_DP_BMR_6>

Do you believe these proposals sufficiently address the needs of all types of benchmarks and administrators? If not, what characteristics do such benchmarks have that would need to be addressed in the proposals?
<ESMA_QUESTION_DP_BMR_7>
CME Group is of the opinion that the proposed arrangements sufficiently address the requirements of different types of benchmarks and their administrators. 
<ESMA_QUESTION_DP_BMR_7>

To the extent that you provide benchmarks, do you have in place a pre-existing committee, introduced through other EU legislation, or otherwise, which could satisfy the requirements of an oversight function under Article 5a? Please describe the structure of the committee and the reasons for establishing it. 
<ESMA_QUESTION_DP_BMR_8>
CME Group administers jointly with Thomson Reuters the LBMA Silver Price, which is one of the UK (specified) regulated benchmarks. The independent oversight committee of this benchmark is currently composed of eight members, representing both administrators, the Royal Mint, London Bullion Market Association (LMBA), users of the benchmark and one participant. It is responsible for overseeing the scope of the LBMA Silver Price by developing a code of conduct for the participants and regularly reviewing the practice, standards and definition of the benchmark to ensure it remains relevant and retains its integrity. The governance and procedures of the oversight committee are set out in Terms of Reference document, which is subject to annual reviews.[footnoteRef:7] The LBMA Silver Price Oversight Committee’s responsibilities include, among others, provision of independent guidance to the administrators on the on-going functioning of the benchmark, regular review of the auction process scrutiny, its code of conduct, selection procedure of auction contributors, conflict of interest policy, guidance on the calculation methodology, verification and distribution of the benchmark, and assistance in the appointment of internal / external auditors for the benchmark. [7:  Terms of Reference of the LBMA Silver Price Oversight Committee are available at the following link: http://financial.thomsonreuters.com/content/dam/openweb/documents/pdf/financial/terms-of-reference-of-the-lbma-silver-price-committee.pdf] 

<ESMA_QUESTION_DP_BMR_8>

Do you agree that an administrator could establish one oversight function for all the benchmarks it provides? Do you think it is appropriate for an administrator to have multiple oversight functions where it provides benchmarks that have different methodologies, users or seek to measure very different markets or economic realities?
<ESMA_QUESTION_DP_BMR_9>
CME Group is of the opinion that having multiple oversight committees should not be a requirement and that a proportionate approach should be adopted. That said, the administrator should be allowed to consider the value of having more than one oversight committee where appropriate e.g. if there are potential conflicts of interest involved. Any potential conflicts of interests stemming from having a single oversight committee should be governed by the administrator’s governance procedures. 

We therefore agree with ESMA’s suggestion that where an administrator provides multiple benchmarks based on different underlyings or on varying methodologies, it should be able to establish an overarching oversight function with respect to all benchmarks, with sub-functions reporting to it where appropriate). <ESMA_QUESTION_DP_BMR_9>

If an administrator provides more than one critical benchmark, do you support the approach of one oversight function exercising oversight over all the critical benchmarks? Do you think it is necessary for an oversight function to have sub-functions, to account for the different needs of different types of benchmarks? 
<ESMA_QUESTION_DP_BMR_10>
CME Group is of the opinion that if the same administrator oversees more than one critical benchmark, maintaining a single oversight committee for all critical benchmarks under its administration could help to ensure consistency of monitoring and supervision in relation to those benchmarks. It is likely, however, that establishment of sub-functions dedicated to particular benchmarks but within the same oversight committee structure will be necessary in order to sufficiently address the unique characteristics of each benchmark. The use of sub-functions would allow well-tailored and functional oversight of multiple benchmarks while not adding unnecessary administrative burden for administrators. <ESMA_QUESTION_DP_BMR_10>

Where an administrator provides critical benchmarks and significant or non-significant benchmarks, do you think it should establish different oversight functions depending on the nature, scale and complexity of the critical benchmarks versus the significant or non-significant benchmarks? 
<ESMA_QUESTION_DP_BMR_11>
CME Group broadly agrees with ESMA’s proposals under paragraph 46 of the DP. However, the decision whether or not to establish multiple oversight functions should be left to the discretion of the benchmark administrator. Administrators are best placed to assess the oversight requirements of each benchmark they provide. Should the single oversight function for multiple benchmarks be deemed as effectively addressing those benchmarks’ oversight requirements, the administrator should be allowed to maintain it, with relevant sub-functions if necessary (please refer to our response under Question 9 for more details).   
<ESMA_QUESTION_DP_BMR_11>

In which cases would you agree that contributors should be prevented from participating in oversight committees? 
<ESMA_QUESTION_DP_BMR_12>
CME Group is of the opinion that it may be appropriate in certain cases for contributors/submitters to be prevented from participating in the oversight committees where such participation would put those contributors at an unfair competitive advantage over those that do not have this access or where their participation may result in the oversight committee not acting in a wholly objective way. In many cases however, where such conflicts of interest do arise, it should be possible to manage them (as described in section 3.6 of the DP) and allow the contributor to participate in most of the committee’s activities. There may be cases where such conflicts management is not possible in practice meaning the contributor / participant should not be on the oversight committee.
<ESMA_QUESTION_DP_BMR_12>

Do you foresee additional costs to your business or, if you are not an administrator, to the business of others resulting from the establishment of multiple oversight functions in connection with the different businesses performed and/or the different nature, scale and type of benchmarks provided? Please describe the nature, and where possible provide estimates, of these costs.
<ESMA_QUESTION_DP_BMR_13>
Maintaining multiple oversight functions will naturally increase the costs of benchmark administration. However, in the context of the overall benchmark administration process the costs of maintaining oversight committee are relatively small. Membership of the oversight committees is usually (although not always) a non-remunerated function, exercised alongside an individual’s professional employment. Benchmark administrators are obliged to provide secretarial services, meeting facilities, conference lines, etc. but the effective costs are limited to staff time responsible for the preparation and coordination of meetings and proceedings.

More generally, it is difficult to assess the full impact of the BMR on the functioning of oversight committees. To the extent that greater numbers of oversight committee members are needed and those members require remuneration, this may result in greater costs that would potentially end up being passed on to the benchmark users to their detriment.
<ESMA_QUESTION_DP_BMR_13>

Do you agree that, in all cases, an oversight function should not be responsible for overseeing the business decisions of the management body? 
<ESMA_QUESTION_DP_BMR_14>
CME Group agrees with ESMA’s proposal that an oversight body should not be responsible for overseeing the business decisions of the management body. This should remain the responsibility of a benchmark administrator. An oversight body should be able to challenge the management body decisions only in so far as they relate to the administration of a benchmark as set out in Article 5a of the BMR.<ESMA_QUESTION_DP_BMR_14>

Do you support the proposed positioning of the oversight function of an administrator? If not, please explain your reasons why this positioning may not be appropriate.
<ESMA_QUESTION_DP_BMR_15>
CME Group agrees with ESMA’s proposal that the oversight function should be fully embedded within an administrator’s structure and need not consist of a fully external committee. Based on our experience to date with the management of the LBMA Silver Price Oversight Committee we are convinced that internalisation of oversight function positively contributes to its functioning. With administrators serving on the oversight committee the decision-making process is likely to be more efficient. This is particularly important when the decisions need to be taken under the time pressure and/or when there is a need to address a problem with the benchmark functioning.   <ESMA_QUESTION_DP_BMR_15>

Do you have any additional comments with regard to the procedures for the oversight function as well as the composition and positioning of the oversight function within an administrator’s organisation?
<ESMA_QUESTION_DP_BMR_16>
No comment.
<ESMA_QUESTION_DP_BMR_16>

Do you agree with the proposed list of elements of procedures required for all oversight functions? Should different procedures be employed for different types of benchmarks?
<ESMA_QUESTION_DP_BMR_17>
CME Group agrees with ESMA’s proposed elements of the procedure (involving terms of reference, criteria to select members, the summary of membership of any board or committee charged with an oversight function, declaration of conflict of interests, process for election). However, we would like to stress that the application of the above-mentioned procedures should take place in accordance with the proportionality principle reflecting the type, nature and structure of a benchmark. 
<ESMA_QUESTION_DP_BMR_17>

Do you agree with the proposed treatment of conflicts of interest arising from the composition of an oversight function? Have you identified any additional conflicts which ESMA should consider in drafting the RTS?
<ESMA_QUESTION_DP_BMR_18>
CME Group agrees with ESMA’s proposals regarding the proposed treatment of the conflict of interests. We agree in particular that in the case of benchmarks based on submissions from contributors, the oversight committee could propose excluding representatives of contributors from committee meetings dealing with monitoring and/or redact the published minutes accordingly. However, we reiterate our response to Question 12 that in some cases where it is not possible to effectively manage the conflicts of interest that arise, the most efficient solution would be to exclude the contributor from participating in the oversight committee. 
<ESMA_QUESTION_DP_BMR_18>

Do you agree with the list of records to be kept by the administrator for input data verification? If not, please specify which information is superfluous / which additional information is needed and why.
<ESMA_QUESTION_DP_BMR_19>
CME Group is of the opinion that the list of records proposed by ESMA to be kept by the administrator for input data verification is overly prescriptive and does not necessarily reflect the diversity of benchmark methodologies in the market. An inappropriate specification of information to be recorded would create an unnecessary burden on administrators. Further, while recognising the importance of the verifiability of contributions, we caution that requirements that indirectly require contributors to provide an inappropriate amount or type of information may reduce the willingness of contributors to contribute and so reduce the quality of the benchmark. In particular, any requirement on contributors to provide details of substantial exposures (and changes therein) of individual traders or trading desks could have this effect. 

The benchmark administrator is best placed to determine what information is needed from contributors in order to verify contributions (and consequently what needs to be recorded). We agree with ESMA that all of the items listed in paragraph 70 of the DP (and potentially others) may be required for the purposes of verifiability in some (but not all) cases. We therefore suggest that such a non-exhaustive list is included in the RTS as possibilities that administrators may adopt as it deems appropriate but with the overriding principle that the administrator must record all information it believes is required to adequately verify the contributions it receives. To ensure consistency in application of verification rules by benchmark administrators, ESMA could issue Level 3 guidance on what verification means building on the ideas presented in the DP. <ESMA_QUESTION_DP_BMR_19>

Do you agree that, for the information to be transmitted to the administrator in view of ensuring the verifiability of input data, weekly transmission is sufficient? Would you instead consider it appropriate to leave the frequency of transmission to be defined by the administrator (i.e. in the code of conduct)?
<ESMA_QUESTION_DP_BMR_20>
CME Group opposes an overly prescriptive approach regarding the verifiability of input data. We are of the opinion that regulating the precise frequency of data transmission is unnecessary to meet the requirements of the BMR.  We believe that the administrators are best placed to assess the level and format of verification mechanisms for the benchmarks under their administration, depending on their types and risk characteristics. Frequency of transmissions should therefore be set out in the code of conduct (when applicable), or more generally in benchmark methodology and not specified in an RTS.

It is also possible that some of the information required for verifiability (e.g. past contributions) should be sent on a more frequent basis than others (e.g. remedial actions taken in response to audit findings). In some cases it may only be appropriate for the administrator to require certain information to be provided on an on-demand (rather than periodic) basis. 

Again, the benchmark administrator will be best placed to determine the required frequency of different types of information given the verification requirements of the relevant benchmark methodology. 
<ESMA_QUESTION_DP_BMR_20>

Do you agree with the concept of appropriateness as elaborated in this section?
<ESMA_QUESTION_DP_BMR_21>
CME Group opposes an overly prescriptive approach to assessing the appropriateness of input data. The checks that an administrator should perform to determine appropriateness will be highly dependent on the type and methodology of the benchmark. Prescriptive lists of required checks risk creating an unnecessary administrative burden for administrators. While the list of checks at paragraph 75 of the DP are useful considerations, the administrator should be able to determine which tests for appropriateness it performs to ensure that a proportionate and effective approach is taken. 
<ESMA_QUESTION_DP_BMR_21>

Do you see any other checks an administrator could use to verify the appropriateness of input data?
<ESMA_QUESTION_DP_BMR_22>
No comment.
<ESMA_QUESTION_DP_BMR_22>

Would you consider it useful that the administrator maintains records of the analyses performed to evaluate the appropriateness of input data?
<ESMA_QUESTION_DP_BMR_23>
To the extent that the appropriateness tests are a well-defined set of tests regularly performed by the administrator, CME Group believes that it would be more appropriate for the administrator to record results on an exceptions only basis. A requirement to record unexceptional results of routine analysis seems overly burdensome on administrators. In such cases, a record of the fact that the test was performed and there were no exceptions should be sufficient.

Where the appropriateness performed by administrators are more ad-hoc, irregular and/or non-standard, it would seem more justifiable for the administrator to record the results every time. 
<ESMA_QUESTION_DP_BMR_23>

Do you see other possible measures to ensure verifiability of input data?
<ESMA_QUESTION_DP_BMR_24>
No comment.
<ESMA_QUESTION_DP_BMR_24>

Do you agree with the identification of the concepts and underpinning activities of evaluation, validation and verifiability, as used in this section?
<ESMA_QUESTION_DP_BMR_25>
No comment.
<ESMA_QUESTION_DP_BMR_25>

Do you agree that all staff involved in input data submission should undergo training, but that such training should be more elaborate / should be repeated more frequently where it concerns front office staff contributing to benchmarks?
<ESMA_QUESTION_DP_BMR_26>
As an administrator and not a contributor, CME Group believes that contributors are best positioned to respond to Questions 26-29 in detail. As a general comment from an administrator’s perspective though, CME Group cautions that unnecessarily burdensome requirements on contributors could be counterproductive to the aim of ensuring the quality of benchmarks if contributors withdraw their participation as a result. 
<ESMA_QUESTION_DP_BMR_26>

Do you agree to the three lines of defence-principle as an ideal type of internal oversight architecture?
<ESMA_QUESTION_DP_BMR_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_27>

Do you identify other elements that could improve oversight at contributor level?
<ESMA_QUESTION_DP_BMR_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_28>

Do you agree with the list of elements contained in a conflict of interest policy? If not, please state which elements should be added / which elements you consider superfluous and why.
<ESMA_QUESTION_DP_BMR_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_29>

Do you agree that where expert judgement is relied on and/or discretion is used additional appropriate measures to ensure verifiability of input data should be imposed? If not, please specify examples and reasons why you disagree.
<ESMA_QUESTION_DP_BMR_30>
No comment.
<ESMA_QUESTION_DP_BMR_30>

Do you agree to the list of criteria that can justify differentiation? If not, please specify why you disagree. 
<ESMA_QUESTION_DP_BMR_31>
No comment.
<ESMA_QUESTION_DP_BMR_31>

Do you agree to the list of elements that are amenable to proportional implementation? If not, please specify why you disagree.
<ESMA_QUESTION_DP_BMR_32>
No comment.
<ESMA_QUESTION_DP_BMR_32>

Do you agree to the list of elements that are not amenable to proportional implementation? If not, please specify why you disagree.
<ESMA_QUESTION_DP_BMR_33>
No comment.
<ESMA_QUESTION_DP_BMR_33>

Do you consider the proposed list of key elements sufficiently granular “to allow users to understand how a benchmark is provided and to assess its representativeness, its relevance to particular users and its appropriateness as a reference for financial instruments and contracts”?
<ESMA_QUESTION_DP_BMR_34>
CME Group is of the opinion that a benchmark’s key methodological features, such as procedures regarding the data inputs and calculation methodology should be explicable and easily accessible to any prospective user. As a general principle we are of the opinion that a benchmark’s governance mechanism will promote public confidence in the benchmark if it provides transparency with respect to the quality and integrity of both the benchmark’s and the price assessments on which the benchmark is based. 

We agree with ESMA’s recognition in paragraph 118 of the DP that there should be limitations on the extent of transparency required to protect intellectual property rights and avoid exposing the benchmark to abusive practices such as front-running. We do not strongly disagree to the list of disclosures in paragraph 122 of the DP provided that in each case the required level of disclosure is subject to the aforementioned limitations. In certain cases, this may mean that it is sufficient for the administrator to provide a qualitative description of certain elements of the methodology and withhold quantitative details such as key decision making thresholds. 
<ESMA_QUESTION_DP_BMR_34>

Beyond the list of key elements, could you identify other elements of benchmark methodology that should be disclosed? If yes, please explain the reason why these elements should be disclosed.
<ESMA_QUESTION_DP_BMR_35>
No comment.
<ESMA_QUESTION_DP_BMR_35>

Do you agree that the proposed key elements must be disclosed to the public (linked to Article 3, para 1, subpara 1, point (a))? If not, please specify why not.
<ESMA_QUESTION_DP_BMR_36>
CME Group believes that it should be adequate to provide key elements of methodology to just the users rather than the public.
<ESMA_QUESTION_DP_BMR_36>

Do you agree with ESMA’s proposal about the information to be made public concerning the internal review of the methodology? Please suggest any other information you consider useful to disclose on the topic.
<ESMA_QUESTION_DP_BMR_37>
CME Group agrees with ESMA’s proposal regarding the information to be made public concerning the internal review of the methodology. We support in particular ESMA’s proposal that the frequency of the internal review of the methodology should be determined individually for each benchmark, taking into account its characteristics and risk profile. We agree that both the frequency of reviews and the membership of review-conducting bodies or functions should be published. 
<ESMA_QUESTION_DP_BMR_37>

Do you agree with the above proposals to specify the information to be provided to benchmark users and, more in general, stakeholders regarding material changes in benchmark methodology?
<ESMA_QUESTION_DP_BMR_38>
CME Group shares ESMA’s view that the procedure prescribed in Article 7b(2) of the BMR with regards to the publication of changes to the methodology is sufficiently detailed. As a general point, we believe that there is a significant value in having meaningful transparency requirements for administrators with regards to any changes to a benchmark. We support the BMR requirement that a benchmark administrator should solicit market input before adopting major changes to the methodology. As a user of benchmarks, CME Group provides input to such consultation if and when required. We also agree with ESMA’s suggestion that practical aspects of such consultation procedures should be determined by administrators on case by case basis in order to maximise their usefulness. 
<ESMA_QUESTION_DP_BMR_38>

Do you agree, in particular, on the opportunity that also the replies received in response to the consultation are made available to the public, where allowed by respondents? 
<ESMA_QUESTION_DP_BMR_39>
CME Group considers that it is a default position for all public consultations that responses can be made available to the public unless respondents specifically request that their submission is treated as confidential. To ensure that consultations are meaningful, respondents must have confidence that their submission will be kept confidential where requested. This is particularly important when a respondent provides sensitive information about the use of a benchmark, such as the value of exposures of financial instruments referencing a given benchmark or other commercially-relevant/sensitive information. To this end, administrator’s procedures should clearly safeguard the confidentiality of a response should the respondent request such treatment. 
<ESMA_QUESTION_DP_BMR_39>

Do you agree that the publication requirements for key elements of methodology apply regardless of benchmark type? If not, please state which type of benchmark would be exempt / which elements of methodology would be exempt and why.
<ESMA_QUESTION_DP_BMR_40>
No comment.
<ESMA_QUESTION_DP_BMR_40>

Do you agree that the publication requirements for the internal review of methodology apply regardless of benchmark type? If not, please state which information regarding the internal review could be differentiated and according to which characteristic of the benchmark or of its input data or of its methodology.
<ESMA_QUESTION_DP_BMR_41>
No comment.
<ESMA_QUESTION_DP_BMR_41>

Do you agree that, in the requirements regarding the procedure for material change, the proportionality built into the Level 1 text covers all needs for proportional application?
<ESMA_QUESTION_DP_BMR_42>
No comment.
<ESMA_QUESTION_DP_BMR_42>

Do you agree that a benchmark administrator could have a standard code for all types of benchmarks? If not, should there be separate codes depending on whether a benchmark is critical, significant or non-significant? Please take into account your answer to this question when responding to all subsequent questions.
<ESMA_QUESTION_DP_BMR_43>
A benchmark administrator may or may not feel it appropriate to use a standard code of conduct depending on the characteristics of their benchmarks so the use of a standard code of conduct should not be mandatory. CME Group therefore opposes any rigid “one-size-fits-all” approach with regards to the code of conduct although it agrees that administrators with several benchmarks should be permitted to make them as consistent as they reasonably can should they so wish. We welcome in particular the final BMR provisions that allow exemptions from this requirement for certain submission-based commodity benchmarks. We believe that if universally accepted by the stakeholders, codes of conducts can have some utility. However, we believe this can be achieved only if the code of conduct is sufficiently tailored to a specific asset class / market that the benchmark seeks to measure, and when the stakeholders have been given an opportunity to provide input in the course of a consultation process. As a general rule, a benchmark administrator should be able to maintain the maximum flexibility with regards to the formulation of the code of conduct, due to the diversity of the underlying, the methodology and the nature of the contributors (e.g. regulated versus non-regulated entities). 

A code of conduct should include an increasingly scalable level of responsibility that is correlated to the level of subjectivity used in determining the benchmark. Therefore, a code of conduct for transaction-based benchmarks could include less prescriptive rules because determining such benchmark should naturally be a robust and objective process. On the other hand, relying upon committed quotes may necessitate some judgment and therefore a code of conduct for such benchmark should be more stringent. Finally, benchmarks that rely exclusively or at least primarily on administrator judgment would ostensibly have the highest level of responsibility embedded within the code of conduct. 
<ESMA_QUESTION_DP_BMR_43>

Do you believe that an administrator should be mandated to tailor a code of conduct, depending on the market or economic reality it seeks to measure and/or the methodology applied for the determination of the benchmark? Please explain your answer using examples of different categories or sectors of benchmarks, where applicable.
<ESMA_QUESTION_DP_BMR_44>
Following on from our comments to Question 43, CME Group is of the opinion that benchmark administrators should be given maximum flexibility with regards to the formulation of the code of conduct although administrators with several benchmarks should be permitted to make them as consistent as they reasonably can should they so wish.  
<ESMA_QUESTION_DP_BMR_44>

Do you agree with the above requirements for a contributor’s contribution process? Is there anything else that should be included?
<ESMA_QUESTION_DP_BMR_45>
No comment.
<ESMA_QUESTION_DP_BMR_45>

Do you agree that the details of the code of conduct to be specified by ESMA may still allow administrators to tailor the details of their codes of conduct with respect to the specific benchmarks provided?
<ESMA_QUESTION_DP_BMR_46>
No comment.
<ESMA_QUESTION_DP_BMR_46>

Do you agree that such information should be required from contributors under the code of conduct? Should any additional information be requested?
<ESMA_QUESTION_DP_BMR_47>
No comment.
<ESMA_QUESTION_DP_BMR_47>

Are their ways in which contributors may manage possible conflicts of interest at the level of the submitters? Should those conflicts, where managed, be disclosed to the administrator?
<ESMA_QUESTION_DP_BMR_48>
No comment.
<ESMA_QUESTION_DP_BMR_48>

Do you foresee any obstacles to the administrator’s ability to evaluate the authorisation of any submitters to contribute input data on behalf of a contributor?
<ESMA_QUESTION_DP_BMR_49>
CME Group is of the opinion that the primary responsibility for ensuring that submitters are authorised to contribute data should lie with contributors. A change in the authority of a submitter is not necessarily something that the administrator can be expected to be aware of. While the administrator may be able to take certain steps to satisfy itself of the authority of a submitter via the procedures in the code of conduct it should be made clear that the administrator is entitled to rely on the ostensible authority of the submitter unless in the circumstances such reliance is not reasonable.  

<ESMA_QUESTION_DP_BMR_49>

Do you agree that a contributor’s contribution process should foresee clear rules for the exclusion of data sources? Should any other information be supplied to administrators to allow them to ensure contributors have provided all relevant input data?
<ESMA_QUESTION_DP_BMR_50>
No comment.
<ESMA_QUESTION_DP_BMR_50>

Do you think that the listed procedures for submitting input data are comprehensive? If not, what is missing?
<ESMA_QUESTION_DP_BMR_51>
CME Group believes that the listed procedures for submitting input data seem fairly expansive and prescriptive.
<ESMA_QUESTION_DP_BMR_51>

Do you agree that rules are necessary to provide consistency of contributors’ behaviour over the time? Should this be set out in the code of conduct or in the benchmark methodology, or both?
<ESMA_QUESTION_DP_BMR_52>
No comment.
<ESMA_QUESTION_DP_BMR_52>

Should policies, in addition to those set out in the methodology, be in place at the level of the contributors, regarding the use of discretion in providing input data? 
<ESMA_QUESTION_DP_BMR_53>
No comment.
<ESMA_QUESTION_DP_BMR_53>

Do you agree with the list of checks for validation purposes? What other methods could be included? 
<ESMA_QUESTION_DP_BMR_54>
No comment.
<ESMA_QUESTION_DP_BMR_54>

Do you agree with the minimum information requirement for record keeping? If not would you propose additional/alternative information?
<ESMA_QUESTION_DP_BMR_55>
No comment.
<ESMA_QUESTION_DP_BMR_55>

Do you support the recording of the use of expert judgement and of discretion? Should administrators require the same records for all types of benchmarks?
<ESMA_QUESTION_DP_BMR_56>
No comment.
<ESMA_QUESTION_DP_BMR_56>

Do you agree that an administrator could require contributors to have in place a documented   escalation process to report suspicious transactions?  
<ESMA_QUESTION_DP_BMR_57>
No comment.
<ESMA_QUESTION_DP_BMR_57>

Do you agree with the list of policies, procedures and controls that would allow the identification and management of conflicts of interest? Should other requirements be included?
<ESMA_QUESTION_DP_BMR_58>
No comment.
<ESMA_QUESTION_DP_BMR_58>

Do you have any additional comments with regard to the contents of a code of conduct in accordance with Article 9(2)?
<ESMA_QUESTION_DP_BMR_59>
CME Group has no additional comments. 
<ESMA_QUESTION_DP_BMR_59>

Do you agree with the above list of requirements? Do you think that those requirements are appropriate for all benchmarks? If not what do you think should be the criteria we should use?
<ESMA_QUESTION_DP_BMR_60>
CME Group has not responded to Questions 60-70 as we consider that contributors are better placed to answer these.
<ESMA_QUESTION_DP_BMR_60>

Do you agree that information regarding breaches to the BMR or to Code of Conduct should also be made available to the Benchmark Administrator? 
<ESMA_QUESTION_DP_BMR_61>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_61>

Do you think that the external audit covering benchmark activities, where available, should also be made available, on request, to the Benchmark Administrator?
<ESMA_QUESTION_DP_BMR_62>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_62>

Do you agree with the proposed criteria for the specific elements of systems and controls as listed in Article 11(2)(a) to (c)?  If not, what should be alternative criteria to substantiate these elements? 
<ESMA_QUESTION_DP_BMR_63>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_63>

Do you agree that the submitters should not be remunerated for the level of their contribution but could be remunerated for the quality of input and their ability to manage the conflicts of interest instead?
<ESMA_QUESTION_DP_BMR_64>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_64>

What would be a reasonable delay for signing-off on the contribution? What are the reasons that would justify a delay in the sign off?
<ESMA_QUESTION_DP_BMR_65>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_65>

Is the mentioned delay an element that may be established by the administrator in line with the applicable methodology and in consideration of the underlying, of the type of input data and of supervised contributors? 
<ESMA_QUESTION_DP_BMR_66>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_66>

In case of a contribution made through an automated process what should be the adequate level of seniority for signing-off? 
<ESMA_QUESTION_DP_BMR_67>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_67>

Do you agree with the above policies? Are there any other policies that should be in place at contributor’s level when expert judgement is used? 
<ESMA_QUESTION_DP_BMR_68>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_68>

Do you agree with this approach? If so, what do you think are the main distinctions – amid the identified detailed measures that a supervised contributor will be required to put in place - that it is possible to introduce to cater for the different types, characteristics of benchmarks and of supervised contributors?
<ESMA_QUESTION_DP_BMR_69>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_69>

Do you foresee additional costs to your business or, if you are not a supervised contributor, to the business of others resulting from the implementation of any of the listed requirements? Please describe the nature, and where possible provide estimates, of these costs. 
<ESMA_QUESTION_DP_BMR_70>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_BMR_70>

Could the approach proposed, i.e. the use of the field total issued nominal amount in the context of MiFIR / MAR reference data, be used for the assessment of the  “nominal amount” under BMR Article 13(1)(i) for bonds, other forms of securitised debt and money-market instruments? If not, please suggest alternative approaches
<ESMA_QUESTION_DP_BMR_71>
No comment.
<ESMA_QUESTION_DP_BMR_71>

Are you aware of any shares in companies, other securities equivalent to shares in companies, partnerships or other entities, depositary receipts in respect of shares, emission allowances for which a benchmark is used as a reference? 
<ESMA_QUESTION_DP_BMR_72>
No comment.
<ESMA_QUESTION_DP_BMR_72>

Do you have any suggestion for defining the assessment of the nominal amount of these financial instruments when they refer to a benchmark?
<ESMA_QUESTION_DP_BMR_73>
No comment.
<ESMA_QUESTION_DP_BMR_73>

Do you agree with ESMA proposal in relation to the value of units in collective investment undertakings? If not, please explain why
<ESMA_QUESTION_DP_BMR_74>
No comment.
<ESMA_QUESTION_DP_BMR_74>

Do you agree with the approach of using the notional amount, as used and defined in the EMIR reporting regime, for the assessment of notional amount of derivatives under BMR Article 13(1)(i)? If not, please suggest alternative approaches.
<ESMA_QUESTION_DP_BMR_75>
CME Group has significant concerns with regards to the methodology of the threshold calculations under the BMR. The thresholds that the BMR prescribes for critical and significant benchmarks are based on the calculation of the total value of financial instruments, financial contracts and investment funds for which they serve as a reference. We note that benchmark administrators will have to conduct those calculations, even though they do not have control over the financial instruments, financial contracts or investment funds which use the benchmark. The major issues identified relate to data gathering by benchmark administrators and the overall ability of benchmark administrators to conduct reliable threshold calculations, the frequency of conducting threshold assessments and territorial scope. Our comments are discussed in more detail below: 

· Data gathering - We agree with ESMA’s proposal to link the BMR definition of “notional amount of derivative contract” with the definition already existing in the EMIR regulatory technical standards on trade reporting (RTS). However, with regards to ESMA’s proposal of quantifying the notional amount of derivatives referencing a benchmark by using data reported to Trade Repositories, we can identify a number of practical challenges. In addition to issues regarding the identification of an underlying index of a derivative contract reported to a Trade Repository, which ESMA discusses in the DP, there is a more general problem of access to data held by Trade Repositories. Such access is limited to ESMA and the national competent authorities of certain CCPs and trading venues that are relevant to the contract. Benchmark administrators will not have such access. Therefore, such solution would not be workable in practice, unless changes to EU law would allow administrators to access Trade Repository data. 

ESMA have not proposed how administrators would access such data. CME Group believes that ESMA is best placed to provide this data to administrators (subject to the necessary changes in law). Such data would need to be suitably anonymised, aggregated and specific to benchmarks that are relevant to the administrator to ensure the maximum possible confidentiality of the counterparties to the transactions. Trade repository data is already provided to ESMA and ESMA is the only place where a centralised and consolidated record of all Trade Repository data exists. Given this, it would be duplicative and therefore disproportionate for administrators to have to access the data directly from Trade Repositories and consolidate it for themselves. 

· Administrators’ ability to conduct threshold calculation – CME Group is of the opinion that it will be extremely challenging for benchmark administrators to conduct reliable threshold calculations. Except to the extent that ESMA provides consolidated Trade Repository data, benchmark administrators will have no practical means of establishing the extent to which their benchmarks are used in financial instruments, financial contracts or investment funds. We are not aware of licensing agreements that would require a benchmark user to report the value of instruments referencing a benchmark to an administrator and neither do we think that this is a feasible means of obtaining data. Any such arrangement would in any event go beyond the remit of a benchmark administrator’s competence. For benchmarks which are offered for use free of charge, without formal license agreements or through third party distributors this problem will be even more apparent.  

· Frequency of calculations – It is unclear from the BMR Level 1 text, as well as from the initial proposals included in the DP, how often a benchmark administrator will be obliged to re-calculate the value of financial instruments and financial contracts referencing its benchmark. We understand that the administrator will be obliged to do it at least once, i.e. when he will seek authorisation under the BMR for the first time. It is not clear, however, how often it will be obliged to re-assess this initial calculation. With practical challenges of assessing the threshold values as discussed in the abovementioned points aside, we would like to stress the fact that the value of financial instruments and financial contracts can be highly volatile and the relevant thresholds can change on a continuous basis. Article 20 of the BMR seems to suggest that such assessment should be conducted at least every two years, for the purposes of the review of critical benchmarks list by the Commission, but we would welcome further guidance on this issue.

· Territorial scope - The BMR is limited in its application to financial instruments traded on an EU trading venue or via a systematic internaliser. However, it is unclear whether the threshold calculation should apply to the value of transactions in financial instruments that are not traded on an EU trading venue or do not have an EU counterparty. It is our understanding that  it would only be consistent with the scope and objectives of the BMR to capture transactions with at least some EU nexus, but we would welcome further guidance from ESMA on this issue. 

<ESMA_QUESTION_DP_BMR_75>

Which are your views on the two options proposed to assess the net asset value of investment funds? Should you have a preference for an alternative option, please provide details and explain the reasons for your preference.
<ESMA_QUESTION_DP_BMR_76>
No comment.
<ESMA_QUESTION_DP_BMR_76>

Which are your views on the two approaches proposed to assess the nominal amount of financial instruments other than derivatives, the notional amount of derivatives and the net asset value of an investment fund referencing a benchmark within a combination of benchmarks? Please provide details and explain the reasons for your preference. Do you think there are other possible approaches? If yes, please explain.
<ESMA_QUESTION_DP_BMR_77>
No comment.
<ESMA_QUESTION_DP_BMR_77>

Do you agree with the ‘relative impact’ approach, i.e. define one or more value and “ratios” for each of the five areas (markets integrity; or financial stability; or consumers; or the real economy; or the financing of households and corporations) that need to be assessed according to Article 13(1)(c), subparagraph (iii)? If not, please elaborate on other options that you consider more suitable.
<ESMA_QUESTION_DP_BMR_78>
No comment.
<ESMA_QUESTION_DP_BMR_78>

What kind of other objective grounds could be used to assess the potential impact of the discontinuity or unreliability of the benchmark besides the ones mentioned above (e.g. GDP, consumer credit agreement etc.)? 
<ESMA_QUESTION_DP_BMR_79>
No comment.
<ESMA_QUESTION_DP_BMR_79>

Do you agree with ESMA’s approach to further define the above criteria? Particularly, do you think that ESMA should develop more concrete guidance for the possible rejection of the NCA under Article 14c para 2? Do you believe that NCAs should take into consideration additional elements in their assessment?
<ESMA_QUESTION_DP_BMR_80>
Paragraphs 227 to 234 discuss the potential for conflicts of interest and, in particular, paragraphs 232 and 233 mention a potential conflict of interest where an administrator engages in the market the benchmark is intended to represent. CME Group is both a benchmark administrator and operator of the auction technology that helps to determine that benchmark. In this context, we would like to clarify that although transaction data from the system that we operate is input data for the benchmark we administer, it should not be considered as engaging in the markets the benchmark represents. 
<ESMA_QUESTION_DP_BMR_80>

Do you think that the fields identified for the template are sufficient for the competent authority and the stakeholders to form an opinion on the representativeness, reliability and integrity of a benchmark, notwithstanding the non-application of some material requirements? Could you suggest additional fields?
<ESMA_QUESTION_DP_BMR_81>
CME Group is of the opinion that the proposed template provides the national competent authorities with sufficient information for them to form an opinion on the representativeness, reliability and integrity of a benchmark. 
<ESMA_QUESTION_DP_BMR_81>

Do you agree with the suggested minimum aspects for defining the market or economic reality measured by the benchmark?
<ESMA_QUESTION_DP_BMR_82>
CME Group would like to refer ESMA to our comments under Question 75 on some of the challenges with measuring the value of financial instruments, financial contracts and investment funds referencing a benchmark. These same problems are also likely to arise when measuring market access, market participation and the size of market as proposed by ESMA.
<ESMA_QUESTION_DP_BMR_82>

Do you think the circumstances under which a benchmark determination may become unreliable can be sufficiently described by the suggested aspects?
<ESMA_QUESTION_DP_BMR_83>
No comment.
<ESMA_QUESTION_DP_BMR_83>

Do you agree with the minimum information on the exercise of discretion to be included in the benchmark statement?
<ESMA_QUESTION_DP_BMR_84>
No comment.
<ESMA_QUESTION_DP_BMR_84>

Are there any further precise minimum contents for a benchmark statement that should apply to each benchmark beyond those stated in Art. 15(2) points (a) to (g) BMR?
<ESMA_QUESTION_DP_BMR_85>
CME Group is of the opinion that no further precise minimum content requirements should apply to each benchmark beyond those listed in the BMR.
<ESMA_QUESTION_DP_BMR_85>

Do you agree that a concise description of the additional requirements including references, if any, would be sufficient for the information purposes of the benchmark statement for interest rate benchmarks?
<ESMA_QUESTION_DP_BMR_86>
No comment.
<ESMA_QUESTION_DP_BMR_86>

Do you agree that the statement for commodity benchmarks should be delimited as described? Otherwise, what other information would be essential in your opinion?
<ESMA_QUESTION_DP_BMR_87>
No comment.
<ESMA_QUESTION_DP_BMR_87>

Do you agree with ESMA's approach not to include further material requirements for the content of benchmark statements regarding regulated-data benchmarks?
<ESMA_QUESTION_DP_BMR_88>
CME Group broadly agrees with ESMA’s proposal. 
<ESMA_QUESTION_DP_BMR_88>

Do you agree with the suggested additional content required for statements regarding critical benchmarks? If not, please precise why and indicate what alternative or additional information you consider appropriate in case a benchmark qualifies as critical.
<ESMA_QUESTION_DP_BMR_89>
No comment.
<ESMA_QUESTION_DP_BMR_89>

Do you agree with the suggested additional requirements for significant benchmarks? Which of the three options proposed you prefer, and why?
<ESMA_QUESTION_DP_BMR_90>
No comment.
<ESMA_QUESTION_DP_BMR_90>

Do you agree with the suggested additional requirements for non-significant benchmarks? If not, please explain why and indicate what alternative or additional information you consider appropriate in case a benchmark is non-significant.  
<ESMA_QUESTION_DP_BMR_91>
No comment.
<ESMA_QUESTION_DP_BMR_91>

Are there any further contents for a benchmark statement that should apply to the various classes of benchmarks identified in this chapter?
<ESMA_QUESTION_DP_BMR_92>
No comment.
<ESMA_QUESTION_DP_BMR_92>

Do you agree with the approach outlined above regarding information of a general nature and financial information? Do you see any particular cases, such as certain types of providers, for which these requirements need to be adapted?
<ESMA_QUESTION_DP_BMR_93>
CME Group agrees with ESMA’s proposals with regards to information of a general nature and financial information that benchmark administrators will need to provide upon authorisation. These are standard minimum requirements that entities seeking authorisation need to comply with. <ESMA_QUESTION_DP_BMR_93>

Do you agree with ESMA’s approach to the above points? Do you believe that any specific cases exist, related either to the type of provider or the type of conflict of interest, that require specific information to be provided in addition to what initially identified by ESMA?
<ESMA_QUESTION_DP_BMR_94>
CME Group broadly agrees with ESMA’s proposals with regards to information describing organisational structure, conflicts of interest, internal control structure, oversight and accountability. A requirement to describe organisational structure and corporate governance is a standard element of an authorisation process. We also believe it is reasonable to outline in the authorisation process the administrator’s policies and mechanisms to manage conflicts of interests. With regards to proposals under point (e), we agree with ESMA’s suggestions to the extent they transpose the requirements that administrators will have to comply with under the BMR. One potential point of concern that we would like to highlight is the requirement under point (e) to provide a description of measures to verify the contributor’s compliance with the code of conduct. We understand that this requirement is part of the Level 1 text, however, we are mindful that benchmark administrators are not regulators and have limited direct control over contributors which are independent legal entities.  
<ESMA_QUESTION_DP_BMR_94>

Do you agree with the proposals outlined for the above points? Do you see any areas requiring particular attention or adaptation?
<ESMA_QUESTION_DP_BMR_95>
CME Group notes that neither the Level 1 BMR text, nor the ESMA DP provide a clear explanation whether authorisation requirements will be applicable on a benchmark-by-benchmark basis, per family of benchmarks, or as a one-off procedure. For administrators that provide or seek to provide multiple benchmarks these are all very valid considerations and we would seek further ESMA guidance on this. Points (a)-(e) of the proposed authorisation requirements can be fairly generic and provided on a one-off basis. However, points (f)-(h) can be unique to each given benchmark. One solution to consider would be the establishment of a similar mechanism that exists under EMIR with regards to the extension of CCP authorisation, whereby an authorised CCP needs to apply for approval to extend the scope of products it is authorised to clear, but this is done under a more streamlined and faster procedure than the initial authorisation process. 

With regards to specific elements of ESMA’s proposal presented in para 296 of the DP, we note the similar points of concern as discussed under Questions 75 and 82. Benchmark administrators are in no position to provide reliable data to evaluate the amount of financial instruments and contracts referencing each benchmark. 

Regarding point (g), which pertains to input data and methodology, we would like to reiterate the abovementioned point that this type of information will vary from one benchmark to another .<ESMA_QUESTION_DP_BMR_95>

Can you suggest other specific situations for which it is important to identify the information elements to be provided in the authorisation application?
<ESMA_QUESTION_DP_BMR_96>
CME Group has no additional comments on point (h). 
<ESMA_QUESTION_DP_BMR_96>

Do you agree with the proposed approach towards registration? How should the information requirements for registration deviate from the requirements for authorisation? 
<ESMA_QUESTION_DP_BMR_97>
CME Group is of the opinion that in order for the registration process to be a meaningfully less extensive assessment than authorisation, the requirements as proposed by ESMA would have to be significantly scaled down. For supervised entities seeking registration this process should be limited to the basic presentation of a benchmark, as most of the information  will already be in the possession of the national competent authority. It should be clarified that, given the entity applying for registration is already authorised and to avoid duplication, any information required to be provided should only be required to the extent it is relevant to the activity of being a benchmark provider and differs from what is already in the possession of the relevant national competent authority.
<ESMA_QUESTION_DP_BMR_97>

Do you believe there are any specific types of supervised entities which would require special treatment within the registration regime? If yes, which ones and why?
<ESMA_QUESTION_DP_BMR_98>
No comment.
<ESMA_QUESTION_DP_BMR_98>

Do you have any suggestions on which information should be included in the application for the recognition of a third country administrator?
<ESMA_QUESTION_DP_BMR_99>
CME Group would like to raise to ESMA’s attention several concerns considering the section of the DP dealing with third country provisions. The Level 1 text of the BMR allows for the recognition procedure to take place when the third country administrator demonstrates compliance with the IOSCO Principles when such compliance is “equivalent to compliance with the requirements established in this Regulation.” It is therefore a viable route that we expect many third country administrators will consider when deciding whether to apply for the recognition in the EU. We note, however, that ESMA’s proposals lack any reference to the practical elements of applying for the recognition on the basis of IOSCO compliance. We understand in accordance with Article 21a(2) of the BMR that a third country administrator should present an assessment by an independent external auditor, or, when an administrator is subject to supervision, a certificate provided by a competent authority of its home country. Provision of IOSCO compliance statements is an alternative route of applying for a recognition and should be clearly identified as such by ESMA in its draft RTS setting out the information that needs to be provided in the course of the recognition procedure.

In addition, we note that the Level 1 text of the BMR recognises that not all third country administrators will be subject to supervision in their home countries. Article 21a(5) of the BMR states that the information about the competent authority responsible for the supervision of a benchmark administrator in a home country should only be provided “where applicable”. We encourage ESMA to reflect this provision in its draft RTS. 
<ESMA_QUESTION_DP_BMR_99>

Do you agree with the general approach proposed by ESMA for the presentation of the information required in Article 21a(6) of the BMR? 
<ESMA_QUESTION_DP_BMR_100>
CME Group broadly agrees with ESMA’s proposal. 
<ESMA_QUESTION_DP_BMR_100>

For each of the three above mentioned elements, please provide your views on what should be the measures to determine the conditions whether there is an ‘objective reason’ for the endorsement of a third country benchmark. 
<ESMA_QUESTION_DP_BMR_101>
CME Group is of the opinion that the sole prevailing factor why the third country benchmark should be “endorsed” is the fact that it is being or may be used in the EU in financial instruments, financial contracts or to measure the performance of investment funds. We note Level 1 text requires assessments of factors such as “economic reality” or “the material availability of input data”, leaving not much room for manoeuvre at Level 2. We strongly suggest, however, that ESMA should avoid an overly prescriptive approach, such as specifying thresholds and instead focus on elaborating a non-exhaustive check-list of relevant factors.

On the need for geographic proximity, we note that while in some cases geographic proximity may be one objective reason why a benchmark should be provided from a third country and endorsed in the EU, a lack of geographic proximity between the administrator and contributors should not preclude a benchmark from being endorsed under Article 21b. Some benchmarks take data from contributors around the world and therefore the fact that the administrator may not be close to either some of its contributors or the economic reality which the benchmark seeks to measure is inevitable and not problematic.
<ESMA_QUESTION_DP_BMR_101>

Do you consider that there are any other elements that could be taken into consideration to substantiate the ‘objective reason’ for the provision and endorsement for use in the Union of a third country benchmark or family of benchmarks? 
<ESMA_QUESTION_DP_BMR_102>
No comment.
<ESMA_QUESTION_DP_BMR_102>

Do you agree that in the situations identified above by ESMA the cessation or the changing of an existing benchmark to conform with the requirements of this Regulation could reasonably result in a force majeure event, frustrate or otherwise breach the terms of any financial contract or financial instrument which references a benchmark? If not, please explain the reasons why.
<ESMA_QUESTION_DP_BMR_103>
CME Group broadly agrees with ESMA’s proposal but notes that, in relation to paragraph 338, an adjustment to a benchmark that resulted in even a small difference in values could have a large impact on the users of that benchmark depending on the terms  and prevalence of the contract or instrument referencing the benchmark. The effect of an adjustment should also therefore take into account the effect on the users of the benchmark not just the magnitude of the change in the values of the benchmark.
<ESMA_QUESTION_DP_BMR_103>

Which other circumstances could cause the consequences mentioned in Article 39(3) in case existing benchmarks are due to be adapted to the Regulation or to be ceased?
<ESMA_QUESTION_DP_BMR_104>
No comment.
<ESMA_QUESTION_DP_BMR_104>

Do you agree with the proposed definition of “force majeure event”? If not, please explain the reasons and propose an alternative.
<ESMA_QUESTION_DP_BMR_105>
CME Group broadly agrees with ESMA’s proposal but notes that any definition of “force majeure event” should be clearly confined as being for the purposes of Article 39(1) of the BMR to avoid any potential conflict or confusion with force majeure concepts defined for the purposes of specific contracts or in national law.

To ensure uniform interpretation of the BMR, CME Group also suggests that ESMA clarify the meaning of “frustration” for the purposes of Article 39(1) and how (if at all) it differs from “force majeure event”. 
<ESMA_QUESTION_DP_BMR_105>

Are the two envisaged options (with respect to the term until which a non-compliant benchmark may be used) adequate: i.e. either (i) fix a time limit until when a non-compliant benchmark may be used or (ii) fix a minimum threshold which will trigger the prohibition to further use a non-compliant benchmark in existing financial instruments/financial contracts? 
<ESMA_QUESTION_DP_BMR_106>
CME Group sees a number of practical issues with the options presented by ESMA and considers that a more workable solution would be to allow indefinite use of non-compliant benchmarks in those financial instruments and financial contracts that existed at the date of application.

The one practical difficulty would be in calculating the fixed time limit or quantitative limit for each benchmark as this would require data on all financial instruments and financial contracts referencing the benchmark. The amount of effort required from benchmark administrators, users and competent authorities to collect and evaluate this data seems disproportionate considering that the data will be used set a threshold so as to have a limited impact on market participants in any event. 

A further practical difficulty is that for the financial instruments and financial contracts remaining in existence after the time limit has elapsed or quantitative thresholds have been passed may suffer a force majeure event, frustration or otherwise breach of terms. Given that the market participants exposed are not at fault, it is unfair and disproportionate to make them suffer such consequences which can easily be avoided by not using fixed time limits or quantitative thresholds. Even though the total volume of financial instruments and/or financial contracts referencing a benchmark may have reduced significantly from the time the benchmark was declared non-compliant, the impact on the end users still using the benchmark of no longer being able to use is no less.

A more practical solution of allowing the indefinite use of non-compliant benchmarks in those financial instruments and financial contracts that existed at the date of application would avoid both of the issues identified above.
<ESMA_QUESTION_DP_BMR_106>

Which thresholds would be appropriate to foresee and how might a time limit be fixed? Please detail the reasons behind any suggestion.
<ESMA_QUESTION_DP_BMR_107>
No comment.
<ESMA_QUESTION_DP_BMR_107>

Is the envisaged identification process of non-compliant benchmarks adequate? Do you have other suggestions?
<ESMA_QUESTION_DP_BMR_108>
No comment.
<ESMA_QUESTION_DP_BMR_108>

Is the envisaged procedure enabling the competent authority to perform the assessment required by Article 39(3) correct in your view? Please advise what shall be considered in addition.
<ESMA_QUESTION_DP_BMR_109>
No comment.
<ESMA_QUESTION_DP_BMR_109>

Which information it would be opportune to receive by benchmark providers on the one side and benchmark users that are supervised entities on the other side?
<ESMA_QUESTION_DP_BMR_110>
No comment.
<ESMA_QUESTION_DP_BMR_110>

Do you agree that the different users of a benchmark that are supervised entities should liaise directly with the competent authority of the administrator and not with the respective competent authorities (if different)? 
<ESMA_QUESTION_DP_BMR_111>
No comment.
<ESMA_QUESTION_DP_BMR_111>

Would it be possible for relevant benchmark providers/users that are supervised entities to provide to the competent authority an estimate of the number and value of financial instruments/contracts referencing to a non-compliant benchmark being affected by the cessation/adaptation of such benchmark?
<ESMA_QUESTION_DP_BMR_112>
No comment.
<ESMA_QUESTION_DP_BMR_112>

Would it be possible to evaluate how many out of these financial contracts or financial instruments are affected in a manner that the cessation/adaptation of the non-compliant benchmark would result in a force majeure event or frustration of contracts?
<ESMA_QUESTION_DP_BMR_113>
No comment.
<ESMA_QUESTION_DP_BMR_113>
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