	
	











[image: esma_8_V3]

	10 November 2015



	Reply form for the 
Consultation Paper on  PRIIPs Key Information Documents


	 


[image: esma_8_V3][image: report_db] 
[image: esma_8_V3_no_claim]

	
	5



	Date: 10  November 2015


[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper on PRIIPs Key Information Documents, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_PRIIPS_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ PRIIPS _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_ PRIIPS_XXXX_REPLYFORM or 
ESMA_ PRIIPS_XXXX_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 29 January 2016.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.




Introduction

Please make your introductory comments below, if any:

<ESMA_COMMENT_PRIIPS_1>
We welcome the ESAs work on the PRIIPs KID and the largely transparent way that their work has been conducted.  Whilst we will leave others to respond on many of the practical aspects of implementation and the vast majority the technical questions posed in the Joint Consultation Paper, there are some areas where we feel it would be useful to offer feedback.
Mandatory Template
One particular point of interest is the ‘mandatory template’.  We note that in its work on the UCITS KIID, CESR prepared a ‘template’ which was not dissimilar.  However, CESR’s template was very much an illustration or guide to preparing a KIID and did not form part of the UCITS KIID Regulation.  We are curious now as to which elements of the ESA’s proposed ‘mandatory template’ are actually required to be followed.  The ESAs have stated on Page 5 of the Joint Consultation Paper that “Permitted adaptations to the template are set out in the draft RTS” and this perhaps suggests that the RTS is definitive in respect of departures from the template.  Some of our observations follow:  
· The template has a particular style and layout (dividing lines, coloured banding etc) and we are unsure to what extent firms are expected to follow this.  Can firms, for example, use a two-column approach?  Does the title of the document have to fill two lines as it does in the template?  Can a different presentation of the recommended minimum holding period be used?  We would urge the ESAs to accommodate flexibility in design, particularly as the Level 1 Regulation suggests corporate branding can be used (Article 6(6)) and this necessarily implies some degree of creative freedom.  We note, as highlighted by the UCITS KIID experience, design flexibility does not need to impede comparability of the products.

· The “Product” section includes fields for [website for PRIIP manufacturer] and [telephone number] but we note that the Article 3(d) of the draft RTS allows for one or the other of these.  We assume that the template does not require both to be stated.

· [bookmark: _GoBack]Although the template features many elements that are prescribed in the Level 1 or the draft RTS text, there are novel elements such as additional titles “purpose” and “product” and the sub-titles “type”, “purpose” and “intended market”.  Our view is that these should be considered to be illustrative and not mandatory.  All other titles were set at Level 1 and we note that the new titles do not follow the same question and answer style.  Again we note that the UCITS KIID did not incorporate these features.. 
What is this product?
We appreciate that the ESAs have needed to devote greater attention to particular aspects of the KID than others.  The “What is this product?” section in particular has had a reduced focus although our experience with the UCITS KIID showed this to be one of the harder sections to prepare. 
We have considered how a finished KID might look by applying the draft RTS.  We have found that the wording of the Article 4 of the draft RTS in particular may potentially lead to disclosures which are not in line with the ESA’s expectations.
·  Article (4)(1) refers to the ‘legal form’ taken by the PRIIP.  To us this suggests that the legal structure of the investment vehicle should be disclosed - for example, “open-ended investment company”.  However, we note that in consumer testing the ESAs would use the description “investment fund” when completing this section.  Phrases such as “investment fund” do not in our view describe the “legal form” and we would suggest that alternative language for Article (4)(1) may be preferred - such as “type of PRIIP”.

· Article (4)(1) also refers to the “classification of the PRIIPs as may be commonly used by the PRIIP manufacturers”.  This could be a useful addition but we would welcome further guidance on what this is intended to cover.  For example, in the UK, a single fund might be simultaneously described as a “PAIF”, “NURS” and an “AIF” in regulatory terms and could equally also be described as a “total return” fund in an industry sector classification.

Date of publication
A final point we would like to make relates to Article 3(f) of the Draft RTS.  It requires manufacturers to provide “the date of publication and of any subsequent revision of the key information document”.  We assume this is intended to require manufacturers to disclose the date at which that particular edition of the KIID was considered accurate and was published by the manufacturer.  However, it may be read as requiring the manufacturer to provide the date the document was first published and the date of all subsequent updates.  We would welcome a tweak to the drafting of this Article. <ESMA_COMMENT_ PRIIPS_1>


Question 1
Would you see merit in the ESAs clarifying further the criteria set out in Recital 18 mentioned above by way of guidelines?

<ESMA_QUESTION_PRIIPS_1>
It would be helpful for the ESAs to provide some guidance as to the scenarios in which a comprehension alert should be considered appropriate.
We are aware that some respondents may call for the application of the comprehension alert to be aligned with other legislative frameworks, such as MiFID II (for relevant investment products).  In our view, it would be preferable for ESA guidance on the comprehension alert to allow for greater flexibility than the MiFID II complexity analysis. Although a pure alignment with MiFID II may at first glance appear to be beneficial on the grounds of regulatory consistency, in order to promote the aim of meaningful product comparison it would be useful to be able to distinguish between comprehension and complexity within the MiFID complexity analysis and what is envisaged by Recital 18 of the PRIIPs Regulation. The former is based on regulatory classification and legal form in the context of the sales and advice process, rather than being designed to assess an investor’s grasp of the salient features of a product and the latter is consideration of the underlying investment and strategies.  
Certain retail fund structures, for example, which are not UCITS but may in every respect be effectively managed as a UCITS, would, if the MiFID II complexity definition applied to the comprehension analysis, be automatically deemed to be “complex” and would thus require a comprehension alert. This could lead to a situation where a UCITS which pursued a hedging strategy (always assuming this did not fall within the definition of a “structured” UCITS) would automatically not require a comprehension alert whilst a vanilla retail AIF which in practice invested in UCITS compliant assets, would be required to use the comprehension alert. This could lead to confusion amongst investors wherein firstly, different products are not subject to the same comprehension criteria, rendering comparison difficult, and secondly, the use of the comprehension alert could become so frequent as to render the alert meaningless.
It would therefore be preferable for guidance to be given in respect of particular investment and strategy features (rather than regulatory categorisations) which might indicate that a comprehension alert would or would not be appropriate. This in our view is what is envisaged by Recital 18.  Examples could include whether derivative usage is a key feature of a product’s investment strategy (as opposed, for example, to use of derivatives predominantly for risk management purposes), where hedging strategies are followed, where a strategy involves a high level of leverage, or where a prominent element of the strategy involves products or techniques that are not typically familiar to a retail investor (such as embedding derivatives, stock lending, repos, buy-sell back etc). It would be preferable for such guidance to focus on the investment features of the PRIIP rather than, for example, risk or exit costs, as these are covered fully in the PRIIPs KID in any event. 
<ESMA_QUESTION_PRIIPS_1>


Question 2
(i) Would you agree with the assumptions used for the proposed default amounts? Are you of the opinion that these prescribed amounts should be amended? If yes, how and why?
(ii) Would you favour an approach in which the prescribed standardised amount is the default option, unless the PRIIP has a known required investment amount and price which can be used instead?

<ESMA_QUESTION_PRIIPS_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_2>


Question 3
For PRIIPs that fall into category II and for which the Cornish Fisher expansion is used as a methodology to compute the VaR equivalent Volatility do you think a bootstrapping approach should be used instead? Please explain the reasons for your opinion? 

<ESMA_QUESTION_PRIIPS_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_3>


Question 4
Would you favour a different confidence interval to compute the VaR? If so, please explain which confidence interval you would use and state your reasons why. 

<ESMA_QUESTION_PRIIPS_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_4>


Question 5
Are you of the view that the existence of a compensation or guarantee scheme should be taken into account in the credit risk assessment of a PRIIP? And if you agree, how would you propose to do so?

<ESMA_QUESTION_PRIIPS_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_5>


Question 6
Would you favour PRIIP manufacturers having the option to voluntarily increase the disclosed SRI? In which circumstances? Would such an approach entail unintended consequences?

<ESMA_QUESTION_PRIIPS_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_6>


Question 7
Do you agree with an adjustment of the credit risk for the tenor, and how would you propose to make such an adjustment?

<ESMA_QUESTION_PRIIPS_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_7>

Question 8
Do you agree with the scales of the classes MRM, CRM and SRI? If not, please specify your alternative proposal and include your reasoning. 

<ESMA_QUESTION_PRIIPS_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_8>

Question 9
Are you of the opinion that for PRIIPs that offer a capital protection during their whole lifespan and can be redeemed against their initial investment at any time over the life of the PRIIP a qualitatively assessment and automatic allocation to MRM class 1 should be permitted? 
Are you of the opinion that the criteria of the 5 year tenor is relevant, irrespective of the redemption characteristics?

<ESMA_QUESTION_PRIIPS_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_9>

Question 10
Are you aware of other circumstances in which the credit risk assessment should be assumed to be mitigated? If so, please explain why and to what degree it should be assumed to be mitigated? 

<ESMA_QUESTION_PRIIPS_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_10>

Question 11
Do you think that the look through approach to the assessment of credit risk for a PRIIP packaged into another PRIIP is appropriate? 

<ESMA_QUESTION_PRIIPS_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_11>

Question 12
Do you think the risk indicator should take into account currency risk when there is a difference between the currency of the PRIIP and the national currency of the investor targeted by the PRIIP manufacturer, even though this risk is not intrinsic to the PRIIP itself, but relates to the typical situation of the targeted investor?

<ESMA_QUESTION_PRIIPS_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_12>

Question 13
Are you of the opinion that the current Consultation Paper sufficiently addresses this issue? Do you it is made sufficiently clear that the value of a PRIIP could be significantly less compared to the guaranteed value during the life of the PRIIP? Several alternatives are analysed in the Impact Assessment under policy option 5: do you see any additional analysis for these assessment? 

<ESMA_QUESTION_PRIIPS_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_13>

Question 14
Do you agree to use the performance fee, as prescribed in the cost section, as a basis for the calculations in the performance section (i.e. calculate the return of the benchmark for the moderate scenario in such a way that the return generates the performance fee as prescribed in the cost section)?  Do you agree the same benchmark return should be used for calculating performance fees for the unfavourable and favourable scenarios, or would you propose another approach, for instance automatically setting the performance fees to zero for the unfavourable scenario? Please justify your proposal.

<ESMA_QUESTION_PRIIPS_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_14>

Question 15
Given the number of tables displayed in the KID and the to a degree mixed consumer testing results on whether presentation of performance scenarios as a table or a graph would be most effective, do you think a presentation of the performance scenarios in the form of a graph should be preferred, or both a table and a graph? 

<ESMA_QUESTION_PRIIPS_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_15>

Question 16
Do you agree with the scope of the assets mentioned in paragraph 25 of Annex VI on transaction costs for which this methodology is prescribed? If not, what alternative scope would you recommend?

<ESMA_QUESTION_PRIIPS_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_16>


Question 17
Do you agree with the values of the figures included in this table? If not, which values would you suggest? (please note that this table could as well be included in guidelines, to allow for more flexibility in the revision of the figures)

<ESMA_QUESTION_PRIIPS_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_17>

Question 18
Do you agree that the monetary values indicated in the first table are a sum of costs over the respective holding periods? Or should the values reflect annualized amounts? If you prefer annualized amounts, which method for annualisation should be used (e.g. arithmetic average or methods that consider discounting effects)?

<ESMA_QUESTION_PRIIPS_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_18>

Question 19
Do you think that estimating the fair value of biometric risk premiums as stated in paragraph 55(b) of Annex VI would raise any technical or practical difficulties?

<ESMA_QUESTION_PRIIPS_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_19>



Question 20
Knowing that the cost element of the biometric risk premium is included in the total costs calculation, how do you think the investor might be most efficiently informed about the other part of the biometric risk premium (i.e. the fair value), and/or the size of biometric risk premium overall? Do you consider it useful to include the fair value in a separate line in the first table, potentially below the RIY? Or should information on the fair value be disclosed in another part of the KID (for instance, the “What is this product?” section, where the draft RTS currently disclose biometric risk premiums in total, and/or in the performance section)? What accompanying narrative text do you think is needed, and where should this be placed, including specifically narrative text in the cost section? 

<ESMA_QUESTION_PRIIPS_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_20>

Question 21
Given evidence as to the difficulties consumers may have using percentage figures, would you prefer an alternative presentation of the second table, solely using monetary values instead? As with the first table, please also explain what difficulties you think might arise from calculating monetary values, and whether this should be on an annualized basis, and if so, how?

<ESMA_QUESTION_PRIIPS_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_21>


Question 22
Given the number of tables shown in the KID, do you think a more graphic presentation of the breakout table should be preferred?

<ESMA_QUESTION_PRIIPS_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_22>

Question 23
The example presented above includes a possible way of showing the variability of performance fees, by showing the level for all three performance scenarios in the KID, highlighting the ‘moderate‘ scenario, which would be used for the calculation of the total costs. Do you believe that this additional information should be included in the KID?

<ESMA_QUESTION_PRIIPS_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_23>



Question 24
To reduce the volume of information, should the first and the second table of Annex VII be combined in one table? Should this be supplemented with a breakdown of costs as suggested in the graphic above? 

<ESMA_QUESTION_PRIIPS_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_24>

Question 25
In relation to paragraph 68 a) of Annex VI: Shall the RTS specify that for structured products calculations for the cost free scenario have always to be based on an adjustment of the payments by the investor?

<ESMA_QUESTION_PRIIPS_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_25>

Question 26
Regarding the first table of the cost section presented in Annex VII, would you favour a detailed presentation of the different types of costs, as suggested in the Annex, including a split between one-off, recurring and incidental costs? Alternatively, would you favour a shorter presentation of costs showing only the total costs and the RIY?

<ESMA_QUESTION_PRIIPS_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_26>

Question 27
Regarding the second table of the cost section presented in Annex VII, would you favour a presentation of the different types of costs showing RIY figures, as suggested in the Annex, or would you favour a presentation of costs under which each type of costs line would be expressed differently, and not as a RIY figure -expressed as a percentage of the initial invested amount, NAV, etc.?

<ESMA_QUESTION_PRIIPS_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_27>

Question 28
Do you have any comments on the problem definition provided in the Impact Assessment?

Are the policy issues that have been highlighted, in your view, the correct ones? If not, what issues would you highlight?

Do you have any views on the identified benefits and costs associated with each policy option?

Is there data or evidence on the highlighted impacts that you believe needs to be taken into account?

Do you have any views on the possible impacts for providers of underlying investments for multi-option products, and in particular indirect impacts for manufacturers of underlying investments used by these products, including where these manufacturers benefit from the arrangements foreseen until the end of 2019 under Article 32 of the PRIIPs Regulation?

Are there significant impacts you are aware of that have not been addressed in the Impact Assessment? Please provide data on their scale and extent as far as possible.

<ESMA_QUESTION_PRIIPS_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PRIIPS_28>
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