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Reply form for the	consultation paper on indirect clearing arrangements under EMIR and MiFIR





Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the questions listed in this Consultation Paper on Indirect clearing arrangements under EMIR and MiFIR, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_RTS_INDIRECT_CLEARING_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider
Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ RTS_INDIRECT_CLEARING_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_RTS_ INDIRECT_CLEARING_XXXX_REPLYFORM or 
ESMA_RTS_ INDIRECT_CLEARING_XXXX_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Deadline
Responses must reach ESMA by 17 December 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Introduction
Please make your introductory comments below, if any:
<ESMA_COMMENT_RTS_INDIRECT_CLEARING_1>
[TYPE YOUR TEXT HERE]
<ESMA_COMMENT_ RTS_ INDIRECT_CLEARING_1>



Questions from the consultation paper
Do you agree with the proposed approach to require the choice between an omnibus indirect account and a gross omnibus indirect account with margin at the level of the CCP?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_1>
[First of all, it is not entirely clear whether the two proposed types of omnibus indirect accounts (gross and net) are to be mandatorily offered by clearing members only or both – clearing members and CCPs (see Art. 4 point 2). 
Assuming a given CCP is currently offering net omnibus accounts and individual accounts, will it be obliged under the proposed RTS to start offering gross omnibus accounts, bearing in mind that individual accounts provide higher level of protection than gross omnibus accounts?
Also, in case indirect clients of a given clearing members opt for a gross omnibus account, will it be allowed for a CCP to keep individual accounts corresponding with positions and assets related to this gross omnibus account at the clearing member level, or do the accounts held at the CCP level have to mirror 1:1 the account structure held at the clearing member level?
Provisions of recital 4 of the proposed RTS would indicate the account structures on different levels do not have to be mirrored: “The increased complexity associated to the higher number of entities between the CCP and the indirect client compared to client clearing arrangements should be mitigated with requirements for an alternative and operationally simpler choice of account structures for indirect clearing arrangements than for client clearing arrangements.” However, it is nowhere clearly stated in the drafted provisions that different kinds of accounts can be held for the very same positions of a given client on different levels of the clearing chain (i.e. at the level of a CCP, of a clearing member and of a client) nor is it anywhere clearly forbidden.]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_1>
Do you agree with the proposed approach for the requirements related to default management? Do you think there are alternative level 2 requirements (compatible with the relevant insolvency regime situations and the level 1 mandate) that would achieve better protections?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_2>
[A leapfrog payment would only be possible in case a client or an indirect client is known to the CCP (and, what it means in our case, the CCP has a contractual relationship with this client). Indirect clients are usually not known to CCPs and the current RTS proposal neither imposes obligation on CCPs nor provides tools for CCPs for a proper identification of indirect clients. Also, even direct clients are not always known to CCPs. Therefore, leapfrog payments would only be feasible in a limited number of cases so it should not be a general requirement for CCPs to execute them in case of gross omnibus indirect accounts.
Moreover, with reference to the provisions in recital 10 of the proposed RTS, the regulation only provides a framework for default management and prescribes that contractual arrangements should be aimed at protecting positions and assets of indirect clients so that they do not form part of the defaulted client’s insolvency estate. However, it does not provide strong enough tools for successful execution of such exemption and at least in some jurisdictions the national insolvency law might not enable or guarantee such a solution. In our legal environment, it would be indispensable for a (direct) client to be a system participant in order for him to be able to enjoy the right of the possible protection of his assets from the clearing member’s insolvency estate.]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_2>
Do you agree that the proposed approach adequately addresses counterparty risk throughout the longer chain by ensuring an appropriate level of protection to indirect clients? If not, are there alternative approaches compatible with Level 1?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_3>
[Generally, the presented approach and the idea of protecting all clients throughout the chain seems to be a good one, however the proposed text does not specify who and how is supposed to ensure that. On the top level there is an authorised CCP, a professional financial institution supervised by competent authorities, managing risk and providing guarantees to its clearing members and known clients. But who is supposed to guarantee the protection towards (unknown) direct and indirect clients down the chain through e.g. thorough supervision of contractual arrangements between entities throughout the chain below clearing members’ or direct clients’ level? Currently, in our jurisdiction, the appropriate level of protection can only be guaranteed if:
1. The (direct) client is a participant of a system (a non-clearing member) and the default case if managed by the CCP,
2. There are appropriate contractual arrangements between a CCP, a clearing member and a (direct) client,
3. There are appropriate contractual arrangements between a clearing member, (direct) client and an indirect client (especially such that allow for close-out netting and porting).]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_3>
For longer chains, what other details (liquidation trigger and steps, flow and content of information, other) should be taken into account or what additional requirements or clarification should be provided in order to avoid potential difficulties when handling the default of a client or an indirect client facilitating clearing services?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_4>
[According to recital 15, CCPs should routinely identify, monitor and manage any material risks arising from the indirect clearing arrangement. However, apparently by mistake, the current proposal deletes this obligation on CCPs by replacing point 2 in Article 3 instead of adding point 3 to this Article (similarly to the MiFIR RTS). Moreover, while clearing members who are also subject to this obligation are equipped with tools for meeting this requirement be means of e.g. Art. 5 point 9 (being provided by clients with sufficient information), CCPs do not have any tools prescribed in the RTS to have at their disposal to assess this risk. If this provision is to be kept in the final version of the RTS, it should be clearly stated how/on the basis of what CCPs should be able to manage any risks due to indirect clearing arrangements and in parallel it should state which entities are obliged to provide CCPs with adequate information to fulfil this task.]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_4>
Do you consider that the new provision assigning by default to the indirect client the choice of an omnibus indirect account following reasonable efforts from the client to receive an instruction is appropriate? If not, what other considerations should be taken into account?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_5>
[bookmark: _GoBack][It is not appropriate for an administrative, legal and executive regulation to interfere with contractual law allowing, in case a client has not contractually chosen a given model, to use a net omnibus account by default. A contract should not be concluded before parties to it do not agree on such significant issues like an account model to be provided by an entity offering indirect clearing. The choice of the model will likely influence risk weights derived from the CRR Regulation and the way an indirect client manages his risk connected with clearing.]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_5>
Do you consider appropriate that the collateral provided on top of the amount of margin the indirect client is called for is treated in accordance with the contractual arrangements?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_6>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_6>
In view of the different amendments described above, do you consider that this set of requirements ensures a level of protection with equivalent effect as referred to in Articles 39 and 48 of EMIR for indirect clients?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_7>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_7>
Please indicate your answers to the cost-benefit survey?  
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_8>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_8>
Do you have any comments on the draft RTS under EMIR not already covered in the previous questions?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_9>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_9>
Do you have any comments on the draft RTS under MiFIR not already covered in the previous questions?
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_10>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_RTS_INDIRECT_CLEARING_10>
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