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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper on Draft Implementing Technical Standards under MiFID II, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_ QUESTION_MIFID_ITS_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MiFID_ITS_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_MiFID_ITS_ESMA_REPLYFORM or 
ESMA_MiFID_ITS_ESMA_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 31 October 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	CME Europe Limited
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	UK



Introduction
Please make your introductory comments below, if any:
< ESMA_COMMENT_MIFID_ITS_1>
TYPE YOUR TEXT HERE
< ESMA_COMMENT_MIFID_ITS_1>

Do you agree with the draft ITS on the timing and format of communications and publications?
<ESMA_QUESTION_MIFID_ITS_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ITS_1>
Do you agree with the draft implementing technical standards for data reporting services providers? Please provide reasons.
<ESMA_QUESTION_MIFID_ITS_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ITS_2>
Do you agree with the proposed time and day for submission? If not, please explain why and provide an alternative time and/or day.
<ESMA_QUESTION_MIFID_ITS_3>
We have two concerns with ESMA’s proposal on timings on the weekly position reports (“COT reports”).  

First, ESMA proposes in its consultation paper that the COT report be submitted “each week for the previous calendar week”.  We think this phraseology is unclear and should be avoided as it suggests that the COT report position data should somehow be represented over an entire week, indicating perhaps an averaging of positions over a week.   It is not typical to represent positions over an entire week, by means of averaging or otherwise.  A more meaningful approach would be for the COT reports to represent positions as at close of business on a certain business day in the week.  We note that recital 3 of draft ITS 3 refers to “positions held at the close of business of the previous calendar week”.  This phraseology is far better and should be retained as it refers to open interest data at a specific point in time.         

Second, the effect of ESMA’s proposal is that trading venues would have one business day to create and submit the report to ESMA.  We consider this timeframe to be much too short given the operational complexities involved, especially considering that CMEEL typically does not receive end of day position reports until the following morning, and the completeness or accuracy of that data could be delayed in the event of operational problems encountered by a clearing member.  On ESMA’s current timeframe, CMEEL would have little or no time to check and clean the data received from clearing members, aggregate the data, then populate and check the final report before submission.  We suggest at the very least ESMA should provide trading venues with 3 working days between the day on which the positions are received and submission to ESMA in accordance with article 58(7).  Should CMEEL be able to produce the report sooner than that timeframe, CMEEL would then publish the report on its own website in accordance with article 58(1)(a) in advance of sending the report onto ESMA.   

For comparison and in reference to the above two points, the CFTC COT reports “provide a breakdown of each Tuesday's open interest for markets in which 20 or more traders hold positions equal to or above the reporting levels established by the CFTC. The weekly reports {…} are released every Friday at 3:30 p.m. Eastern time”.    (http://www.cftc.gov/MarketReports/CommitmentsofTraders/AbouttheCOTReports/cot_about).  
<ESMA_QUESTION_MIFID_ITS_3>
Do you have any comments on the format or fields for the weekly position report?
<ESMA_QUESTION_MIFID_ITS_4>
We believe column 1 should read: “Investment Firms or Credit Institutions”.
<ESMA_QUESTION_MIFID_ITS_4>
Do you have any comments on the validation and error management checks proposed?
<ESMA_QUESTION_MIFID_ITS_5>
We fully support ESMA’s proposal to allow the number of traders in a category to remain anonymous when there are 4 or less traders represented.  However we note that this would be relevant irrespective of whether the Commission accepts ESMA’s advice as to how long trading venues should continue to publish COT reports once the thresholds are no longer met; there could well be cases where the number of traders is unevenly distributed amongst categories such that there are 4 or fewer traders in a particular category of trader, even where both thresholds for publication are being met.  In such cases proposed measures to protect the anonymity and confidentiality of trader-specific position data are both necessary and welcome, and should therefore be retained at all times.  

We have one suggestion related to validation and error management.  We note ESMA’s statement that, “if the number of position holders is only reported where the value is 5 or more ESMA will assume that missing values in this field will be due to this reason and therefore reports will not be rejected”.  Whilst we understand the rationale for this approach we would point out that a blank field could also have been left blank in error.  We would suggest there should be an active way of generically marking a field that represents 4 or less traders.  For example, the CFTC use the mark (.) which positively identifies when a specific fields has intentionally been left blank in cases where there are 4 or less traders in a given category.   Please see the attached link:  http://www.cftc.gov/MarketReports/CommitmentsofTraders/DisaggregatedExplanatoryNotes/index.htm.  We would suggest ESMA could adopt a similar approach.
<ESMA_QUESTION_MIFID_ITS_5>
Do you agree with ESMA’s proposals? Please specify those proposals with which you do not agree, with the reasons why, and provide an alternative proposal.
<ESMA_QUESTION_MIFID_ITS_6>
The only other comment we have is in relation to ESMAs statement which reads, “for the purpose of Article 58, “aggregate” means the summation of all positions in an individual contract that  is  listed  on  a  trading  venue”.  By requiring positions to be aggregated along the curve, there will be a significant mismatch between total positions reported and open interest.  Consider, for example, an entity which is both 3,000 lots long and 3,000 lots short across the curve.  This nets down to a position of zero, with nothing being added to the long or the short column of the particular category of trader, and yet accounting for 6,000 lots of open interest.  ESMA’s proposed method of aggregation could therefore minimise the usefulness of the reports and we recommend that ESMA seeks to address this.  

The way in which the CFTC deals with this issue is twofold:

(1) For the commercials column, all the open long positions of all traders are aggregated together and, separately, the open short positions of all traders are also aggregated together.  The resulting two long and short values are presented in the table in “gross” form.  

(2) For the other “non-commercial” columns, CFTC use the concept of “spreading” which accounts for any offsetting long and short positions, with any residual long or short position being reflected in the appropriate column.  CFTC provide the following example on their website: “if a non-commercial trader in Eurodollar futures holds 2,000 long contracts and 1,500 short contracts, 500 contracts will appear in the "Long" category and 1,500 contracts will appear in the "Spreading" category”.  

These two methods ensure that the total sums of all the position in the “long” column (and where appropriate spreading columns) equate to the open interest figure.  This is also true of the short columns.  We would suggest ESMA could adopt a similar approach to ensure the COT report remains as useful as possible.   
<ESMA_QUESTION_MIFID_ITS_6>
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