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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper “Guidelines on sound remuneration policies under the UCITS Directive and AIFMD”, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type < ESMA_QUESTION_UCITS_V_AIMFD_REM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ UCITS_V_AIMFD_REM_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_ UCITS_V_AIMFD_REM_XXXX_REPLYFORM or 
ESMA_ UCITS_V_AIMFD_REM_XXXX_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 23 October 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Simmons & Simmons LLP
	Activity
	Audit/Legal/Individual

	Are you representing an association?
	☒
	Country/Region
	UK



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_UCITS_V_AIMFD_REM_1>
Dear Sirs,

[bookmark: _GoBack]Simmons & Simmons LLP is a leading global law firm with acknowledged expertise in asset management and investment funds. We have a presence in over 20 countries including many of the more important UCITS jurisdictions such as the UK and Luxembourg. Our clients include multiple asset management businesses and investment banks which operate and manage UCITS schemes. We advise clients on a global basis who manage UCITS as a strategic component of their investment management arms. This response contains our view as a firm of legal advisors as well as the views of a range of our clients.

We welcome the opportunity to respond to certain questions within this consultation paper.

Please do not hesitate to contact us if you require any further clarification on our responses.

Simmons & Simmons LLP
<ESMA_COMMENT_UCITS_V_AIMFD_REM_1>


In this consultation paper ESMA proposes an approach on proportionality which is in line with the AIFMD Remuneration Guidelines and allows for the disapplication of certain requirements on an exceptional basis and taking into account specific facts. Notwithstanding this, ESMA is interested in assessing the impact from a general perspective and more precisely in terms of costs and administrative burden that a different approach would have on management companies. For this reason, management companies are invited to provide ESMA with information and data on the following aspects:
1. All management companies (i.e. those that hold a separate AIFMD licence and those that do not) are invited to provide details on the following:
a. compliance impacts and costs (one-off and ongoing costs, encompassing technological/ IT costs and human resources), and 
b. difficulties in applying in any circumstances the remuneration principles that could otherwise be disapplied according to the provisions under Section 7.1 of the draft UCITS Remuneration Guidelines (Annex IV to this consultation paper).
2. Management companies that also hold an AIFMD licence and benefit from the disapplication of certain of the remuneration rules under the AIFMD Remuneration Guidelines are asked to provide an estimate of the compliance costs in absolute and relative terms and to identify impediments resulting from their nature, including their legal form, if they were required to apply, for the variable remuneration of identified staff:
a. deferral arrangements (in particular, a minimum deferral period of three years);
b. retention; 
c. the pay out in instruments; and 
d. malus (with respect to the deferred variable remuneration). 
Wherever possible, the estimated impact and costs should be quantified, supported by a short explanation of the methodology applied for their estimation and provided separately, if possible, for the four listed aspects.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_1>
General Position
Our clients strongly support ESMA’s proposed approach on proportionality. We would encourage ESMA to continue to permit organisations to dis-apply certain requirements on an exceptional basis and taking into account specific facts where it is appropriate to do so. 

Q1(a)
The cost and compliance implications in the event that the ability to rely on proportionality is (a) limited; or (b) removed are extremely difficult to quantify in abstract.  Any attempt to do so would be an extremely time consuming and expensive exercise. Although recognising that any such information is of interest to ESMA, our clients felt either under resourced to carry out this exercise or felt that any number derived from such an exercise would be arbitrary in nature and unlikely to be a true representation of the costs which they are likely to bear. 

Our clients who would expect (if ESMA’s proposed approach is retained) to be able to dis-apply these requirements on an exceptional basis, by reason of their size, or scope of their business, believe that costs could be significant. In particular their current HR and payroll systems have not been adapted to account for the complex pay-out process rules envisaged under UCITS V. It is likely that smaller asset managers would need to employ new staff to ensure that the pay-out process rules are effectively applied and change their remuneration and payroll systems. They would also incur one off costs in setting up such systems and arrangements and ongoing external support (including legal advice) on operation.  

Smaller managers, while they may engage external advisers to assist with the overall policy and with the high level principles of the pay-out process rules, are likely to have difficulty in sourcing and recruiting full-time administrative staff with the expertise to ensure the practical pay-out of remuneration is correct and accurate.

Q1b 

Clients have also expressed concerns that they could face a particular challenge in recruiting and retaining talented staff for the management of UCITS strategies. Where an asset manager manages both forms of funds (AIFs and UCITS) and currently relies on proportionality for the dis-application of the pay-out process rules, there is a concern that staff would be more attracted to manage the assets of AIFs rather than UCITS and there would be a general “brain-drain” in favour of alternative funds over UCITS to the detriment of the retail investor.

Q2
Please see our responses above under Q1(a) and Q1(b)
<ESMA_QUESTION_UCITS_V_AIMFD_REM_1>

Do you agree with the proposal to set out a definition of “performance fees” and with the proposed definition? If not, please explain the reasons why and provide an alternative definition supported by a justification.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_2>
Our clients have expressed concern with the current statement that “performance fees” are expressed as being included in the definition of “remuneration” without any further clarity on how identified staff are remunerated from such fees. Having spoken to a range of asset managers, it is clear that UCITS pay performance fees to the Management Company as a fee for the services rendered by the Management Company to the UCITS. UCITS do not pay performance fees directly or indirectly via the Management Company to any one or more identified staff. UCITS are highly regulated products and the disclosure of how performance fees are calculated and paid must be included in the prospectus. Our clients have expressed concern that the current drafting causes confusion and would prefer if some additional qualification would be included along the lines of the following:

“(ii) any amount paid by the UCITS itself, including some or all of the performance fees, directly to or indirectly for the benefit of identified staff and”
”
<ESMA_QUESTION_UCITS_V_AIMFD_REM_2>

Do you see any overlap between the proposed definition of ‘supervisory function’ in the UCITS Remuneration Guidelines and the definition of ‘management body’ in the UCTS V Level 1 text? If yes, please provide details and suggest how the definition of ‘supervisory function’ should be amended in the UCITS V Guidelines.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_UCITS_V_AIMFD_REM_3>

Please explain how services subject to different sectoral remuneration principles are performed in practice. E.g. is there a common trading desk/an investment firm providing portfolio management services to UCITS, AIFs and/or individual portfolios of investments? Please provide details on how these services are operated. 
<ESMA_QUESTION_UCITS_V_AIMFD_REM_4>
Our client will regularly carry out portfolio management for a range of clients which may include, at any one time, UCITS, AIFs and discretionary managed account clients. In practice there will be a strategy developed for each product range, which may be identical in certain circumstances or which may be, if not identical, very similar in practice. Positions will be bought and sold on behalf of the portfolio, which may comprise the assets of a range of clients, and will then be allocated to each client using a client order allocation policy, the details of which will be disclosed in advance to clients. This is a very common investment management structure which allows for (i) the concentration of expertise within a specific management sector; (ii) the ability to negotiate lower brokerage fees for trades of a larger volume; and the; (iii) overall reduction of expenses for clients with the spread of costs across a larger pool of assets. 
<ESMA_QUESTION_UCITS_V_AIMFD_REM_4>

Do you consider that the proposed ‘pro rata’ approach would raise any operational difficulties? If yes, please explain why and provide an alternative solution.

<ESMA_QUESTION_UCITS_V_AIMFD_REM_5>
Our clients, in general, appreciate ESMA’s approach in proposing to allow management companies the ability to apply the remuneration principles on either (a) a pro rata basis or (b) by the election of the more “effective” sectoral remuneration principles. 

Whilst the approach under (a) is welcome, it is likely to be difficult to manage in practice. The guidelines provide that a pro rata approach should be based on objective criteria and ESMA provides one suggested approach – a time spent basis.  Another possible alternative may be on an asset under management basis. The challenge with such an approach is that time is often unevenly distributed across activities covered by different sectoral legislation and the proportions may fluctuate significantly across periods of time. Assets under management also vary significantly and can change on a daily basis, given the liquidity profile of UCITS and general market movements. 

Many managers do not have the required infrastructure accurately to record time spent on individual elements of their range of products. There is also a significant issue presented by high-level work which cannot be allocated neatly across sectors. There is also likely to be a significant administrative burden to monitor the daily fluctuating assets under management and ensure that any remuneration costs are effectively spread across the correct products in question. 

An alternative approach would be to allow managers flexibility to implement the remuneration rules of one or more of the relevant sectoral remuneration principles in a proportionate manner. Our clients would welcome recognition from ESMA that in the context of a manager within a banking group or which carries out activities in relation to UCITS, AIFs and discretionary managed accounts and where individuals’ services may relate to numerous different funds, it may be appropriate to reward variable remuneration in parent company stock or another form which aligns risk appropriately rather than units in a specific fund according to time spent or cost.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_5>

Do you favour also the proposed alternative approach according to which management companies could decide to voluntarily opt for the sectoral remuneration rules which are deemed more effective in terms of avoiding excessive risk taking and ensuring risk alignment and apply them to all the staff performing services subject to different sectoral remuneration rules? Please explain the reasons behind your answer.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_6>
We think this option could be helpful in some organisations but is unrealistic in organisations where individuals provide services in relation to many funds and strategies across 3 or more regulated sectors. We think firms should have flexibility to apply these requirements in a proportionate way by adopting a single remuneration strategy for its staff in the most appropriate way given risks and activities and in accordance with the general requirement of the different sectoral Directives. 

In particular, we would urge ESMA to consider allowing clients who have opted to pay out under the sectoral remuneration rules, the flexibility to determine which stock to deliver to identified staff, for example stocks in the parent company or management company rather than units in each UCITS/AIF. Where identified staff work across a range of products, it is unworkable to track on a continuous basis the exposure each identified staff member has to each product. In practice, the obligation to pay out in this fashion is unworkable and adds a significant administrative burden to our clients.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_6>

Do you agree that the performance of ancillary services under Article 6(3) of the UCITS Directive or under Article 6(4) of the AIFMD by personnel of a management company or an AIFM should be subject to the remuneration principles under the UCITS Directive or AIFMD, as applicable? Or do you consider that that MiFID ancillary services do not represent portfolio/risk management types of activities (Annex I of the AIFMD) nor investment management activities (Annex II of the UCITS Directive) and should not be covered by the rules under Article 14b of the UCITS Directive and Annex II of the AIFMD which specifically refer to the UCITS/AIFs that a UCITS/AIFM manages? Please explain the reasons of your response.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_7>
Our clients, in general, do not agree with the approach that the performance of ancillary services under Article 6(3) of the UCITS Directive or under Article 6(4) of the AIFMD (the “top-up services”) by personnel of a management company or an AIFM should be subject to the current remuneration principles under the UCITS Directive or AIFMD, as applicable.

The top-up services are often portfolio management (Annex I of AIFMD) or investment management activities (Annex II of the UCITS Directive).

While the ability to offer the top-up services is permitted under the framework of the UCITS Directive or the AIFMD, the top-up services themselves are not subject to the general requirements of either the AIFMD or the UCITS Directive. It seems unreasonable that certain elements of the AIFMD or the UCITS Directive will apply for the provision of the top-up services when no other element of either directive applies in respect of this business. A significant portion of the assets under management for a range of our clients can be attributable to managed account services which are managed under the top-up services.  In practice, our clients have opted to become authorised as one or both of an AIFM or a UCITS management company to allow them the flexibility to provide portfolio management services to a range of clients, including UCITS and/or AIFs and to avoid having multiple service providers within their groups. There would be a distortion of standards between the remuneration paid to identified staff providing top-up services and those offering similar services but regulated by CRD IV and/or the ESMA guidelines on remuneration policies and practices under MiFID. To ensure a level playing field between these providers, management companies and AIFMs should have the discretion to apply the remuneration principles to the performance of ancillary services. 
<ESMA_QUESTION_UCITS_V_AIMFD_REM_7>

Do you agree with the proposal to look at individual entities for the purpose of the payment in instruments of at least 50% of the variable remuneration or consider that it would risk favouring the asset managers with a bigger portfolio of UCITS assets under management? Should you disagree, please propose an alternative approach and provide an appropriate justification.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_8>
While we have no comments on the proposed approach, we would ask ESMA to clarify in more detail how this is intended to operate in practice.


1) When considering the ‘total portfolio’ managed by a management company, can ESMA clarify whether the individual portfolios managed under article 6(3) top-up permissions should be included in the calculations?

2) If not, can ESMA confirm that it is only the assets under management (AuM) of the UCITS which should be included in the calculation of the “total portfolio”? If our understanding is correct, we would assume that both the numerator and denominator in the determination of the 50% relate to the AuM of the UCITS managed by the management company (the denominator being the total AuM of the UCITS managed and the numerator being the individual AuM of each UCITS). Accordingly, a management company would have to manage one UCITS with assets under management of at least half of its overall UCITS instructions to be required to pay any remuneration in instruments. Would ESMA be able to confirm if this understanding is correct?

3) Where a management company subject to different sectoral remuneration principles elects to pay remuneration under the approach set out in paragraph 32 (b) and decides to pay identified staff under the requirements of CRD IV, paragraph 34 makes it clear that, where there is an obligation to pay variable remuneration in instruments, this should be satisfied by paying out UCITS instruments. However, looking at the obligations under the UCITS remuneration guidelines, it appears that the obligation to pay UCITS instruments is only triggered when at least one of the UCITS being managed by the management company represents an AuM of greater than 50% of all the AuMs of the UCITS. We would have the following questions:
a. What should occur where there are no UCITS with an AuM of greater than 50% (and therefore no trigger to pay out in instruments) – it is satisfactory to pay out this portion of remuneration in cash?
b. Where there is a UCITS which is greater than 50% of the portfolio managed by the management company but the individual in question does not perform services for this portfolio, is it again satisfactory to pay out in cash?
c. 

4) Can ESMA clarify that when it states “”individual UCITS” does this mean “umbrella UCITS as a whole” or “each individual sub-fund within an umbrella”?  

5) Finally, can ESMA confirm whether management companies managing multiple umbrellas should calculate the 50% threshold using the combined AUM of all umbrellas or whether it should calculate each umbrella on an individual basis.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_8>

Do you consider that there is any specific need to include some transitional provisions relating to the date of application of the UCITS Remuneration Guidelines? If yes, please provide details on which sections of the guidelines would deserve any transitional provisions and explain the reasons why, also highlighting the additional costs implied by the proposed date of application. Please be as precise as possible in your answer in order for ESMA to assess the merit of your needs.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_9>
 Our clients feel strongly that there is a requirement for a transition period to be built into the implementation timeline. 

The preferred alternative would be to require implementation for the first full performance year following 18 March 2016. This would prevent strained implementation of new policies part way through the performance year and allows a natural transition to the new regime. Replacing policies mid-year would be extremely problematic.

Individuals subject to the new regimes, particularly when they have not been previously subject to similar requirements under CRD or AIFMD, will also require warning of the changes to their personal remuneration. This can be most easily provided by allowing them to complete the currently performance year on the terms previously agreed, and then transitioning at the start of the next performance year to the new requirements.

With the abundance of new financial sector regulation which clients are currently dealing with, many are concerned that 18 March 2016 would be an extremely tight turnaround for the new policies, especially where final guidelines are not yet released.  

In a similar fashion, we feel it is appropriate that the updating of fund documentation to include new remuneration disclosures should be aligned with the natural updating of these documents or a specific pre-determined cut-off period, such as six months post 18 March 2018. 

Our clients are also extremely concerned with the potential obligation to update each key investor information document (KIID) by 18 March 2016. Clients will be obliged to produce updated KIIDs by 19 February 2016 as part of their annual update process. If they are subsequently obliged to update their full suite of documents within 4 weeks this would cause significant administrative costs, costs to re-processing every KIID, translation costs, filing costs to ensure home state regulators are provided with the revised KIID and every host regulator where a share class is notified for sale under the UCITS passporting process would need to be updated of the change in the KIIDs, and website administration costs to remove and update every KIID. 

We would urge ESMA to consider including:
(a) a transitional provision permitting the application of the UCITS Remuneration Guidelines to become effective as of the first full performance year post 18 March 2015; and
(b) a transitional period for the update of the KIIDs so that the remuneration disclosure is not required in any KIID dated between 18 March 2016 and the date of the next annual update (between 1 January 2017 and 19 February 2017). 
<ESMA_QUESTION_UCITS_V_AIMFD_REM_9>

Do you agree with the assessment of costs and benefits above for the proposal on proportionality? If not, please explain why and provide any available quantitative data on the one-off and ongoing costs that the proposal would imply.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_UCITS_V_AIMFD_REM_10>

Do you agree with the assessment of costs and benefits above for the proposal on the application of different sectoral rules to staff? If not, please explain why and provide any available quantitative data on the one-off and ongoing costs that the proposal would imply.
<ESMA_QUESTION_UCITS_V_AIMFD_REM_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_UCITS_V_AIMFD_REM_11>
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