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Template for comments
for the ESMA MiFID II/MiFIR Discussion Paper   

	 


	Date: 7 November  2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

Please find below our responses to your questions from the perspectives of UBS Fund Management (Lux) SA ("FML") being an EU AIFM (and UCITS ManCo) and UBS Fund Management (Switzerland) AG ("FMCH") as non-EU AIFM.

For FML, Luxembourg is the home Member State.
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

Our Lux AIFs are marketed as follows:


# Funds registered for distribution to

Member State
Professional Clients
Retail    Clients

Austria
11
0

France
10
0

Germany
10
10

Luxembourg
20
0

Spain
10
0

Registration for distribution to UK clients is pending.<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

FML does not manage funds in other MS.
<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

Very satisfactory
<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

Very satisfactory
<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

None
<ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

No

<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

No

<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

FMCH does not market CH AIFs to the EU 
<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

FMCH is domiciled in Switzerland
<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>


# AIFs

FML
20

FMCH
0<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>


# AIFs

FML
20

FMCH
0
<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

Never
<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

FML: Once per annum by the CSSF.
<ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

Never

<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

Never

<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

No
<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

Given it is not scalable and entails legal uncertainty, we do not see any benefits from NPPRs.
<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

See below.
<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

Given it is not scalable and entails legal uncertainty, we do not see any benefits from NPPRs. Rather, we would prefer having the possibility to register AIFs for distribution to retail clients (as e.g. is the case in Germany), preferably on a passport basis (as is the case for distribution to professional clients), i.e. without the complexity of the heterogeneous local regulations: some MS allow registration for distribution to retail investors whereas others don’t allow it at all (such as Italy, Spain and France e.g.) and where it is allowed registration takes a long time and, in particular, the additional requirements beyond passporting requirements vary from MS to MS. This is perfectly understandable from a local regulators' point of view given the AIFMD does not foresee distribution to retail clients, however, this heterogeneous 'setup' across MS effectively hampers EU-wide distribution of EU AIFs to EU retail clients. 

This situation is particularly worrisome for investors in times of zero rates and yields as is today and not everybody wishes to be pushed into equities but rather might want to consider having some exposure to Hedge Funds (and Real Estate and Infrastructure). And these preferably should be structured under AIFMD rather than UCITS because AIFMD is the more appropriate regulation as it allows for less liquid holdings / strategies which is beneficial to investors in terms of higher long-term returns (of course, the degree of liquidity needs to be communicated properly).
<ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

The biggest cost we experienced were expenses regarding legal/regulatory advice by external consultants / lawyers in order to understand the different local rules applying.
<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

Yes. We do not distribute to Austria anymore. Rules (minimum investment of EUR 250k and no more than 10 investors per fund) effectively render distribution efforts pointless from an economic perspective.<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

We prefer registration/passporting over private placement because the latter is not scalable (only 3 MS allow it) and entails higher legal uncertainty.

As for non-EU AIFs, we have fully retreated from marketing these to EU clients. We will re-consider once there will be a passporting possibility.
<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

Competition will increase, to the benefit of investors, certainly in terms of the breadth of products offered (i.e. increasing the opportunity set to choose from), and maybe also in terms of fees. 

Typically, in case of a small open economy, opening up borders to foreign competitors is welfare increasing domestically, even if implemented unilaterally. However, in case of the EU, it appears worthwhile considering to open up only to AIFMs from those countries granting reciprocity and meeting equivalence standards.
<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

The risk in relation to 'market disruption' is that EU AIFMs do not have good enough AIFs as compared to their non-EU peers and, therefore, will be squeezed  out of the market. If that was the case, we should let it happen to the benefit of investors. If, however, the offering of EU AIFMs meets client's needs, it is hard to see a reason for market disruption when extending the passport to non-EU AIFMs.

As a way to mitigate investor protection risks, we would expect that non-EU AIFMs would have to meet AIFMD-equivalent standards in order to be eligible to get the passport.
<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

One case with a potentially more lax regulation worth checking might be the Cayman Islands. However, as noted above, we would expect some sort of equivalence requirements that would need to be met before a passport is granted.
<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

Under current US regulation it is virtually impossible to market EU AIFs to US clients (see also answer to Q25). Thus, when opening up to US AIFMs without requiring reciprocity, i.e. access to the US market, the EU puts EU AIFMs at a disadvantage: US AIFMs would swamp the EU market with the help of the passport while EU AIMFs would continue to lack access to the US. AIFMD is the lever to change that.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

In addition to marketing to clients in many EU countries, we market our Lux UCITS in up to 12 non-EU countries. Apart from so-called local requirements (e.g. in Taiwan, Hong Kong, Singapore and Peru), the most fundamental sales restriction is the US. We cannot market any of our Lux UCITS (or AIFs) to US residents due to a) registration (and other) requirements under the US Company Act of 1933 (given we have more than 300 investors) and b) distribution to US person thus subject to CFTC, Volker rule i.e. burdensome regulation. Australia: very high barriers to entry. Canada: province-specific regulation, i.e. no national regulation.<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

Non-EU EEA countries, Switzerland and to some extent Hong Kong and Singapore.
<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_29>
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