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Comments of Deutsche Telekom AG on Consultation Paper ”Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and

Trade Repositories“ (25 June 2012)
Although the current draft addresses many important aspects of derivative regulation, Deutsche Telekom sees certain topics left unclear. In detail we believe that the following issues concerning non-financial counterparties are not adequately considered yet: 

1. Bilateral Credit Support Annexes (CSA) with OTC-counterparties
Since the start of the financial crisis in 2008 the implementation of Collateral Agreements in the corporate sector has increased rapidly. Today, CSAs are a well established mean for many non-financial counterparties to bilaterally limit their counterparty risks. 

Deutsche Telekom AG has also implemented bilateral CSAs with all its derivative counterparties which cover all types of derivatives traded. 

In our view, central clearing is of limited value when such a risk mitigating model is already established.

Particularly we would like to highlight that not all derivatives can be cleared centrally for the time being; especially cross currency swaps which bear (by nature) a potentially higher risk than e.g. interest rate swaps. While these derivatives will not be included in a risk limiting model such as central clearing, the risk of cross currency swaps is limited by the implementation of bilateral CSAs. 

Therefore Deutsche Telekom believes that bilateral CSAs are, if not superior, at least equal to central clearing related to the risk mitigating potential. 

Deutsche Telekom proposes to exempt all derivative contracts from a clearing obligation if they are covered by a bilateral CSA. The parameters of the CSAs (thresholds, margining frequency, minimum transfer amount and others) shall reflect the operational and financial restrictions of non-financial counterparties.

2. Further clarification of risk reducing measures

According to the draft, derivative contracts are considered risk reducing if their “objective is to reduce the potential change in the value of assets, services, inputs, products, commodities, liabilities that it owns, produces, manufactures, processes, provides, purchases, merchandises, leases, sells or incurs in the ordinary course of its business, or the potential change in the value of assets, services, inputs, products, commodities or liabilities referred to 
above, resulting from fluctuation of interest rates, inflation or foreign exchange rates.” (para 56),
While this enumeration looks rather all-encompassing on the first glance, Deutsche Telekom misses the area of interest rate management, as a highly relevant risk management tool for many corporates.     

For instance, Deutsche Telekom is managing its debt portfolio by yearly determining a fix/float ratio for its debt (this approach is rather common for other corporates as well). 

The interest rate management is achieved by plain vanilla interest rate swaps solely. While many of these derivatives will qualify for hedge accounting, some might not. According to the definition above (para. 56) these single derivatives do not necessarily fit into the definition of “reducing the potential change in value” although, from a portfolio perspective, these derivatives are an integral part of the applied interest rate management.

Deutsche Telekom proposes to exempt all transactions related to interest rate management from a clearing obligation. This shall be applied for any respective derivative (without any further precondition, such as the application of hedge accounting or similar). 

3. Threshold for exemption from central clearing
The draft proposes a maximum nominal amount of 3bn EUR for all derivatives not qualifying as “risk reducing” or “hedge accounting applicable” to be exempt from central clearing. While we appreciate a simple algorithm to determine whether an exemption is applicable or not, Deutsche Telekom believes that the size of the non-financial counterparty should be taken into consideration as well. In doing this, the risk position on the non-financial side will be adequately treated as well. Otherwise “smaller” counterparties could take on too much risk without any risk mitigating measures in place.

Deutsche Telekom proposes to implement a relative threshold to determine a possible exemption from central clearing. Deutsche Telekom could envisage a certain percentage of the balance sheet total as an adequate approach.
4. Reporting / Application of the draft 
Deutsche Telekom does not fully understand how the operative application of the draft will be accomplished. We potentially see the risk that a reporting of the derivative portfolio and respective verifications related to risk reduction and hedge accounting documentations as hardly feasible. 

Neither the reporting cycle nor the depth of necessary documentation is determined yet. We see the risk of creating a “bureaucratic monster”, binding massive resources. 

Deutsche Telekom highly appreciates if there is a clear definition in advance regarding the reporting requirements, its frequency, the discussion process and further relevant aspects which occur during such a process.
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