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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Draft technical standards on the Market Abuse Regulation (MAR), published on the ESMA website (here).
Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_MAR_TS_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 15 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Naming protocol - In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MAR_CP_TS_NAMEOFCOMPANY_NAMEOFDOCUMENT: e.g.if the respondent were ESMA, the name of the reply form would be ESMA_MAR_CP_TS_ESMA_REPLYFORM or ESMA_MAR_CP_TS_ESMA_ANNEX1

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
General information about respondent
	Are you representing an association?
	No

	Activity:
	Audit/Legal/Individual

	Country/Region
	Germany
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Introduction

Please make your introductory comments below, if any:
[bookmark: _GoBack]
< ESMA_COMMENT_MAR_TA_1>

Clifford Chance is a leading international law firm with 36 offices in 26 different countries worldwide. In Europe, we advise a multitude of principally corporate clients including leading financial institutions. 

This response particularly references practices in Germany and Austria. 
< ESMA_COMMENT_MAR_TA_1>


Buy-backs and stabilisation: the conditions for buy-back programmes and stabilisation measures

Q1: Do you agree with the approach set out for volume limitations? Do you think that the 50% volume limit in case of extreme low liquidity should be reinstated? If so, please justify. 
<ESMA_QUESTION_MAR_TS_1>
We generally agree with the approach set out for volume limitations. We do not see a necessity to reinstate the 50% volume limit in case of extreme low liquidity. With regard to Article 4 para. 2 of the Draft regulatory standards related to inter alia buy-back programmes, we would like to add the remark that the term "including" in this context is slightly misleading. Therefore, it should be clarified whether the term refers to the price range mentioned in the first part of the sentence or the trading venue mentioned in the second part.
<ESMA_QUESTION_MAR_TS_1>

Q2: Do you agree with the approach set out for stabilisation measures? If not, please explain.
<ESMA_QUESTION_MAR_TS_2>
We generally agree with the approach set out for stabilisation measures. The proposed approach principally preserves the system established under Regulation 2273/2003 and is well accepted by the market and in line with international market practice.

We recommend specifying that in case of an initial offer of shares or equivalent equity securities, the time period for stabilisation starts at the time when the first part of such securities start to trade. We have been involved in initial public offerings in which, for structural reasons, existing shares were listed and started trading before newly issued shares offered within the same offering. It should be clear that the stabilisation period starts beginning on the first day of trading of any of the shares offered in the initial offer.

We recommend clarifying whether stabilisation measures are applicable to spin-offs via a stock exchange that do not involve the standard approach of selling shares to outside investors. German and Austrian transactions included the spin-off of Osram Licht AG from Siemens AG and the spin-off of Buwog AG from Immofinanz AG. In these transactions shares of a subsidiary within a larger group are distributed to the shareholders of the parent of such group and then listed on a stock exchange. 

We recommend clarifying what "adequately publicly disclose" means for offers which do not fall under the scope of the prospectus directive. In order to harmonize the approach across different jurisdiction, a clarification of whether stabilisation notices via commonly used information services in the EU are adequate disclosure would help market practice to be consistent throughout the various jurisdictions.

We believe the guidance provided in paragraphs 54 and 55 on refreshing the greenshoe could lead to market confusion about whether sell side activity during the stabilisation period in connection with a greenshoe poses the potential of market abuse. If the potential stabilisation measures including the potential to refresh the greenshoe are adequately disclosed within the published disclosure documents for the transaction and selling activity of securities are conducted in a market sensitive manner, it should clear that a full exercise of the greenshoe option is still covered by the safe harbour set out by the MAR. In Germany, this is market practice and is supported by a long history of legal literature.

We welcome the clarification on the definition of block trades in that significant distributions as defined in Article 3(2)(c) of MAR are within the scope of the safe harbour and not considered a block trade. It is market practice that private block trades, that is the placement of larger amounts of shares from one shareholder to another in a privately conducted transaction, may not be accompanied by stabilisation measures, while secondary offers as part of initial offers (even if no newly issued shares are part of such initial offers) may include stabilisation measures.
<ESMA_QUESTION_MAR_TS_2>
Market soundings

Q3: Do you agree with ESMA’s revised proposals for the standards that should apply prior to conducting a market sounding? 
<ESMA_QUESTION_MAR_TS_3>

Market sounding has become one of the most critical parts of German and Austrian equity capital markets transactions in the last few years and is also a key component of a large number of debt transactions. Article 11(1) of MAR correctly characterises it as communication with potential investors to gauge their interest in a possible transaction and the conditions relating to such a transaction such as size or pricing. As a key commercial instrument for capital market transactions, we believe it is important to broadly protect this instrument and not unduly burden issuers and advising banks with formal requirements for market sounding. We believe the overarching focus of ESMA in implementing guidance should be to focus on the key issue underlying market sounding regulations, which is whether, and in what way inside information is disclosed to a select group of potential investors and how to cleanse such potential investors after the market sounding.

In our experience, most equity capital market transactions in Germany and Austria, especially initial public offerings, involve non-deal road shows in which information about a potential issuer is presented to potential investors without mentioning a specific upcoming transaction or details of such a planned transaction. There are various different situations in which such non-deal road shows may occur:

a. within the preparation for an initial public offering of a company that is not yet subject to any inside information regime and before any "intention to float" press release, 

b. within the preparation for an initial public offering of a company that has no equity securities listed on a stock exchange but is subject to inside information regulation due to the previous offering and listing of debt securities before an "intention to float" announcement is published, or

c. when already publically listed companies consider offering newly issued shares within a capital increase, but have not yet announced that such a transaction will take place.

We would welcome a statement in ESMA's guidance that such non-deal road shows are not market sounding, but normal communications with investors or potential investors and therefore are generally exempt from the market sounding framework. 

We have taken note of the addition to ESMA's guidance in paragraph 82 in relation to the number and type of investors a DMP can approach as part of market sounding. We would welcome further clarifications to resolve uncertainties. Especially in connection with equity transactions, clear guidance on the number of investors that may be approached as part of the market sounding activities and the type of investors that may be approached would be beneficial to establish clear rules for market practice. In German transactions the market sounding activities prior to a planned initial public offering have become an integral part of the overall marketing activities, but the number of investors approached for pre-sounding can differ substantially. We note that, for instance, in the U.S. securities laws practice, there is guidance on how many potential investors may be approached in order to avoid pre-sounding activities to be deemed going beyond the sounding of potential investors. 

<ESMA_QUESTION_MAR_TS_3>

Q4: Do you agree with the revised proposal for standard template for scripts? Do you have any comments on the elements included in the list?
<ESMA_QUESTION_MAR_TS_4>

We generally agree with the revised proposal for standard templates for market sounding scripts. We suggest that in iv.a. the statement is clarified in order to say that "parts or all" of the information may be inside information and that the potential investor will have to make its own assessment on whether disclosed information is inside information. We further believe iv. c. should also include the information that changing market conditions could lead to the abandonment of the planned transaction and that in such a case the inside information received from the DMP may not be cleansed through public disclosure of such information. 
<ESMA_QUESTION_MAR_TS_4>

Q5: Do you agree with these proposals regarding sounding lists?
<ESMA_QUESTION_MAR_TS_5>
We agree with the revised and more flexible sounding list approach. We would suggest to replace the word "employees" with "persons" in paragraph 96 as people sounded may not be employees of a potential investor, but have a different relationship to such potential investor, for instance a contractual or ownership relationship.
<ESMA_QUESTION_MAR_TS_5>

Q6: Do you agree with the revised requirement for DMPs to maintain sounding information about the point of contact when such information is made available by the potential investor?
<ESMA_QUESTION_MAR_TS_6>
We agree with the revised requirement.
<ESMA_QUESTION_MAR_TS_6>

Q7: Do you agree with these proposals regarding recorded communications?
<ESMA_QUESTION_MAR_TS_7>
We believe the guidance on recording requirements for face-to-face meetings should be further clarified. The guidance should make clear what a "sufficient written record" of such meeting constitutes. In particular, it should be clarified if protocols of meetings require more details than stating that pre-sounding materials (e.g. slides) were presented and questions asked by the potential investor, the investment bank and the issuer's representatives. The requirement to create a detailed line-by-line record of every face-to-face meeting conversation may be too burdensome. We believe a practical approach could be to ask for face-to-face meetings be recorded, in all cases, via audio recording in line with the established market practice for phone pre-sounding conversations, potentially supported by brief meeting protocols. The current guidance could result in various different approaches of recording face-to-face meetings developing which we believe may not be helpful for issuers and advising investment banks nor for regulators.
<ESMA_QUESTION_MAR_TS_7>

Q8: Do you agree with these proposals regarding DMPs’ internal processes and controls?
<ESMA_QUESTION_MAR_TS_8>
We agree with the approach, however note that in preparing market sounding materials that include inside information, the involvement of key people at the issuer and advising investment banks and their supporting staff is required. The general rule of limiting access to inside information is already well understood in the market, but should not result in internal processes being more burdensome than necessary. We also note that working groups for equity and equity-linked debt transactions are sometimes large and would recommend ESMA to draw the distinction that some transactions, in order for them to be effectively managed and carried out, require the involvement of a large number of people with access to inside information.
<ESMA_QUESTION_MAR_TS_8>


Accepted Market Practices

Q9: Do you agree with ESMA’s view on how to deal with OTC transactions?	
<ESMA_QUESTION_MAR_TS_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_9>

Q10: Do you agree with ESMA’s view that the status of supervised person of the person performing the AMP is an essential criterion in the assessment to be conducted by the competent authority?
<ESMA_QUESTION_MAR_TS_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_10>



Suspicious transaction and order reporting	

Q11: Do you agree with this analysis regarding attempted market abuse and OTC derivatives?
<ESMA_QUESTION_MAR_TS_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_11>

Q12: Do you agree with ESMA’s clarification on the timing of STOR reporting?	
<ESMA_QUESTION_MAR_TS_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_12>

Q13: Do you agree with ESMA’s position on automated surveillance?
<ESMA_QUESTION_MAR_TS_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_13>

Q14: Do you have any additional views on the proposed information to be included in, and the overall layout of the STORs?
<ESMA_QUESTION_MAR_TS_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_14>

Q15: Do you have any additional views on templates?
<ESMA_QUESTION_MAR_TS_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_15>

Q16: Do you have any views on ESMA’s clarification regarding “near misses”?
<ESMA_QUESTION_MAR_TS_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_16>


Technical means for public disclosure of inside information and delays	

Q17: Do you agree with the proposal regarding the channel for disclosure of inside information?
<ESMA_QUESTION_MAR_TS_17>
We agree with the proposal regarding the channel for the disclosure of inside information. The established system(s) seem to work.
<ESMA_QUESTION_MAR_TS_17>

Q18: Do you believe that potential investors in emission allowances or, more importantly, related derivative products, have effective access to inside information related to emission allowances that have been publicly disclosed meeting REMIT standards as described in the CP, i.e. using platforms dedicated to the publication of REMIT inside information or websites of the energy market participants as currently recommended in the ACER guidance?
<ESMA_QUESTION_MAR_TS_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_18>

Q19: What would be the practical implications for the energy market participants under REMIT who would also be EAMPs under MAR to use disclosure channels meeting the MAR requirements for actively disseminating information that would be inside information under both REMIT and MAR?
<ESMA_QUESTION_MAR_TS_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_19>

Q20: Do you agree with ESMA’s proposals regarding the format and content of the notification?
<ESMA_QUESTION_MAR_TS_20>
We have worked on German and Austrian equity capital markets transactions in which the cleansing of inside information provided to analysts within analyst presentations and to potential investors as part of market sounding presentations, has been conducted by publishing such information (usually prepared in form of slides) on the issuer's website at the same time the transaction is announced to the market via a so-called "intention to float" announcement. In paragraph 251, ESMA specifies that the publication of inside information on the website of the issuer is not enough to effectively inform the market in a non-discriminatory way about such inside information. Guidance on whether the market practice to refer to extensive materials posted on the issuer's website in an ad-hoc announcement provided to the media to sufficiently disseminate to the market is sufficient would be welcome.

Apart from that, the established system seems to be practicable.
<ESMA_QUESTION_MAR_TS_20>

Q21: Do you agree with the proposed records to be kept?
<ESMA_QUESTION_MAR_TS_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_21>


Insider list

Q22: Do you agree with ESMA’s proposals regarding the elements to be included in the insider lists?
<ESMA_QUESTION_MAR_TS_22>
No, we do not agree in full with ESMA's proposal regarding the elements to be included in the insider lists. No private data should have to be included. ESMA correctly states that the data to be provided should enable competent authorities to investigate in case of potential breaches of insider rules. Hence, only such data should have to be included in the insider lists which allow an unequivocal identification of the individual. The data to serve this purpose would only include the name, date of birth, work address, but no private data. As national supervisory authorities would be empowered to request further data if an investigation was opened, there is no need to disclose these data upfront. In addition, an insider list is a work-related document which should therefore only contain work-related data.
<ESMA_QUESTION_MAR_TS_22>

Q23: Do you agree with the two approaches regarding the format of insider lists?
<ESMA_QUESTION_MAR_TS_23>
We agree with ESMA that there should be flexibility for issuers on how to draw up their insider lists. However, we do not agree in full with the two approaches presented regarding the format of insider lists. The proposition made in paragraphs 302 and 303 is not fully appropriate. It does not cover explicitly how issuers should handle persons who are potential insiders due to their function within the issuer's organisation and whom issuers usually list as (potential) insiders, without being able to indicate a specific moment when the person became an insider or a specific topic which constitutes the inside information. The following distinction should be made: A General Insider List shall list the persons who are inclined to hold inside information due to their position etc., a Deal-specific list should list the persons holding inside information due to a specific project. It should be clarified that issuers may maintain such a General Insider List containing only the data of the persons inclined to hold inside information due to their position as well as a Deal-specific list. Issuers should also be able to establish one combined list. Template 1 and Template 2 should as well be revised accordingly.
<ESMA_QUESTION_MAR_TS_23>


Managers’ transactions format and template for notification and disclosure

Q24: Do you have any views on the proposed method of aggregation?
<ESMA_QUESTION_MAR_TS_24>
We do not have further comments on the proposed method of aggregation. The proposal seems to be appropriate.
<ESMA_QUESTION_MAR_TS_24>

Q25: Do you agree with the content to be required in the notification?
<ESMA_QUESTION_MAR_TS_25>
We would recommend limiting the personal data to be included in the notification. Either the personal phone number or email address should have to be provided and not both details.

We would also like to point out the editorial mistake in Article 19 of MAR, as para. 1 sentence 2 and para. 3 sentence 1 both contain the same deadline for notifications (promptly and no later than three business days after the date of the transaction). ESMA should clarify that no sanctions shall be imposed on issuers who fail to make public the information only due to the fact that the persons mentioned in para. 1 only transmitted the information to the issuer on the last day of the deadline.
<ESMA_QUESTION_MAR_TS_25>


Investment recommendations 

Q26: Do you agree with the twofold approach suggested by ESMA of applying a general set of requirements to all persons in the scope and additional requirements to so-called “qualified persons” and “experts”?
<ESMA_QUESTION_MAR_TS_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_26>

Q27: Should the issuance of recommendations “on a regular basis” (e.g. every day, week or month) be included in the list of characteristics that a person must have in order to qualify as an “expert”? Can you suggest other objective characteristics that could be included in the “expert” definition?	
<ESMA_QUESTION_MAR_TS_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_27>

Q28: Are the suggested standards for objective presentation of investment recommendation suitable to all asset classes? If not, please explain why.
<ESMA_QUESTION_MAR_TS_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_28>

Q29: Do you agree with the proposed standards for the objective presentation of investment recommendations and how they apply to the different categories of persons in the scope? If not, please specify. 
<ESMA_QUESTION_MAR_TS_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_29>

Q30: Do you agree with the proposed standards for the disclosure of interest or indication of conflicts of interests and how they apply to the different categories of persons in the scope? If not, please specify. 
<ESMA_QUESTION_MAR_TS_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_30>

Q31: Do you consider the proposed level of thresholds for conflict of interest appropriate for increasing the transparency of investment recommendation? 
<ESMA_QUESTION_MAR_TS_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_31>
Q32: Do you think that the positions of the producer of the investment recommendation should be aggregated with the ones of the related person(s) in order to assess whether the threshold has been reached?
<ESMA_QUESTION_MAR_TS_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_32>

Q33: Do you agree that a disclosure is required when the remuneration of the person producing the investment recommendation is tied to trading fees received by his employer or a person related to the employer?
<ESMA_QUESTION_MAR_TS_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_33>

Q34: Do you agree with the proposed standards relating to the dissemination of recommendation produced by third parties? If not, please specify.
<ESMA_QUESTION_MAR_TS_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_34>

Q35: Do you consider that publication of extracts rather than the whole recommendation by news disseminators is a substantial alteration of the investment recommendation produced by a third party?
<ESMA_QUESTION_MAR_TS_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_35>
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