









CEZ contribution to the consultation paper on Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories 





























 August 5th, 2012 


CEZ, a.s. (“CEZ”) welcomes the opportunity to present its views on the consultation by the European Securities and Markets Authority (ESMA) on its Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories. 

Being an EFET member, CEZ fully supports the position on this consultation presented by EFET, so for detailed assessment, please view the EFET paper. We find following issues extremely important and would like to point them out: 

· CEZ believes, that the Draft technical standards should be explicit on how the clearing thresholds ought to be calculated.

· CEZ has a strong preference of basing the clearing threshold on a netted figure. Such an approach is not only more representative of the risk carried by firms (please mind that all jurisdictions allow termination and valuation of financial contracts and agreement upon insolvency of one party), but also better reflects the wording in Article 10 (4) (b) of EMIR, where it is explicitly stated that the clearing threshold “shall be determined taking into account the systemic relevance of the sum of net positions and exposures […]”. According to ESMA, the main reason for favouring a “gross” above a “netted” threshold is that the former would – especially for smaller companies- be easier to calculate and implement. As calculating netted exposures is at the basis of even the simplest trading system, we do not feel that this should be a decisive argument to choose for one or the other approach.

· If ESMA decides to set the clearing threshold on a gross notional value, it is crucial that it is set at a level that reflects the high notional value of commodity derivative contracts compared to other asset classes and that is commensurate with a level of systemic risk. At the moment it is not proven – or at least reasonably argued by ESMA – why companies above a level of 3 billion euro are systemically important and thus should be captured by the clearing threshold. If the threshold is not set at a level that reflects systemic importance, also non-systemically important parties will be captured. The additional cost and liquidity constraints that are triggered by mandatory clearing will result in less market liquidity on traded markets, less competition, less room for investments in new generation capacity, higher dependency on financial markets and in the end; higher systemic risk. CEZ is therefore of the opinion that ESMA should base the level of the clearing threshold on real transaction data that will be gathered under the EMIR reporting requirements. 

· We strongly oppose the idea that crossing a threshold in one asset class would trigger clearing (and thus margining requirements) in other asset classes and for other entities as well. We urge ESMA to ensure that crossing the threshold in one asset class would only trigger clearing of the transactions relating to that specific asset class.

· In order for market parties to be able to adequately assess the impact of EMIR it is crucial to know which derivative contracts are in-and out of scope of the regulation and precisely which transactions count towards the clearing threshold.  

· Based on EMIR level 1 the use of bank guarantees is already restricted to non-financials. Especially the requirement that bank guarantees should be fully backed by collateral that can be realised on a same day basis, strongly limits their applicability. Given the fact that non-financials are not systemically important to the economy and don’t have the same access to financial resources as banks, we firmly believe that there should be no undue requirements on the use of bank guarantees as collateral by non-financial firms.

· With regard to risk mitigation requirements for non-cleared contracts, we note that ESMA is proposing a set of measures that could help to reduce (counterparty) risk for un-cleared trades. Although these measures can in essence be quite useful, they also seem to duplicate existing mechanisms (such as existing EFET and ISDA agreements) that are proven and effective. We therefore urge ESMA not to duplicate existing arrangements for risk mitigation of non-cleared contracts, but to liaise with ISDA and EFET, so that these agreements can be updated where necessary. 


· Intra-group transactions do not have an effect on the market and they should be more clearly excluded from both counting towards i) the clearing threshold, ii) any requirement for clearing in the event a non-financial firm breaches the threshold, iii) any reporting requirements and iv) any additional risk mitigation requirements

· It is of crucial importance that ESMA allows sufficient time for implementation of EMIR obligations.
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