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Set up in 1990, the Czech Banking Association (CBA) is the voice of the Czech banking sector. The CBA represents the interests of 38 banks operating in the Czech Republic: large and small, wholesale and retail institutions. The CBA is committed to supporting quality regulation and supervision and consequently the stability of the banking sector.  It advocates free and fair competition and supports the banks' efforts to increase their efficiency and competitiveness.

We appreciate the opportunity to comment on ESMA Consultation Paper Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories  (ESMA/2012/379). Our response is divided into two sections – response to Annex II and response to Annex VI.
Draft regulatory technical standards on OTC derivatives (Annex II)

Article 2 ICA(1): It should be clarified whether a client may enter into indirect clearing arrangements with indirect clients also regarding OTC derivative transactions concluded between the client and the indirect client. In other words, whether the client may provide clearing services to indirect clients in cases when the derivative transaction is concluded between the client and the indirect client, or not.

Which kind of regulatory requirements are required from the client of a CCP to be allowed to enter into indirect clearing arrangements?

Article 2 ICA(2): This provision sets out that the contractual terms of an indirect clearing arrangement shall be defined by the client providing the service. From legal point of view this is incorrect because any contractual terms must be approved by both contractual parties. 

This provision also sets out that the contractual terms of an indirect clearing arrangement shall include an obligation on the clearing member to honor any obligations between the client and its indirect clients following the default of the client. This would require that the clearing member is also a party of the indirect clearing arrangement. If the contract is concluded between the client and the indirect client, no obligations for the clearing member may arise from the contract. Therefore we suggest deleting the second sentence of Article 2 ICA (2).
Article 4 ICA(2): It is unclear whether both segregation arrangements must be offered by the clearing member, or it is possible to offer only one of them.
Article 4 ICA(7): According to this provision the clearing member should establish robust internal procedures to ensure information on indirect clients cannot be used for commercial purposes. This requirement is too general and does not protect sufficiently the client against misuse of information on indirect clients by the clearing member. 

Article 4 ICA(9): When the client providing indirect clearing services is a credit institution the monies of indirect clients held by the credit institution are qualified as deposits and are protected under the applicable deposit insurance scheme and such assets should be excluded from the obligation to segregate them from the assets of the credit institution.
Article 1 DET (2): We would like to emphasize that sufficient time should elapse between the decision of ESMA about clearing obligation regarding specific class of derivatives and the date of coming into effect of that obligation.

Article 1 CRI (2)(a): Is the intention of ESMA to take into consideration not only the ISDA Master Agreement, but also the European Master Agreement and its local modifications (e.g. the Czech Master Agreement)?

It is questionable, whether the master netting agreements may be applicable in connection with centrally cleared derivative contracts; therefore it is also questionable whether it has any sense to assess the usage of such master agreements within the determination of the classes of derivative contracts to be subject to the clearing obligation. 

In general we would like to express our serious concerns that the clearing obligation undermines existing and future netting arrangements between market participants, because some derivative contracts to be centrally cleared and only the remaining ones may be then netted. ESMA should take into account also this issue when makes decisions on clearing obligation. Using master netting agreements in connection with certain OTC derivative transactions is an argument against implementation of clearing obligation, rather than an argument in favor of it.
Article 1 CRI (2)(b): The question whether the operational processes of a relevant class of OTC derivative contracts are subject to automated post-trade processing and lifecycle events that are managed in a common manner to a timetable which is widely agreed among counterparties, may be answered differently in connection with various member states. In other words, the conditions in various member states (e.g. in the United Kingdom and in the Czech Republic) may substantially differ. ESMA should take into account the situation not only in one, or two bigger member states, but in all member states.

Article 1 CRI: The decisions of ESMA in general should not lead to concentration of business into one or two main financial centers of EU, and it should take into account the situation and development also in other financial centers of EU.

Article 1 PR (1): ESMA should publish in its public register not only the classes of derivative contracts to be subject of the clearing obligation, but also information on the pending clearing obligation procedures (under Article 1 DET et al.), so that market participants may have access to such information in advance. We do not believe that such information would confuse the market participants (see 46. on page 13 of the consultation paper). 

Article 1 PR (2): What is the difference between the class of OTC derivative contracts and the type of OTC derivative contracts? This should be defined. 

It is also unclear what is meant by “general class of OTC derivative contracts”, because EMIR defines the “class of derivatives”. This seems to be an inconsistency of terminology.

Article 1 PR (2)(j): According to this provision the derivative contracts subject to clearing obligation should be specified also by the business day convention. Does this mean that if a derivative contract is concluded with a different business day convention, it will not be subject of the clearing obligation?

Article 1 PR (2)(k): What is the product identifier of the relevant class of OTC derivative contracts? Is it the Unique Product Identifier (UPI) to be developed by ISDA, or something else?

Article 1 PR (3): The public register should also specify which classes of OTC derivative contracts are cleared by each CCP.
Article 1 LF: It is unclear what is meant under trading venue in connection with OTC derivatives transactions. 

The regulation does not sufficiently clarify situations when both counterparties use different CCPs for clearing their OTC derivatives contracts.

ESMA should clarify how the counterparties should proceed in case when no CCP operates at their trading venue.

Article 1 RM: We agree that timely confirmations could increase legal certainty, however it should be taken into account that OTC derivative contracts are concluded via recorded telephone conversations and these recordings usually sufficiently evidence the concluded contracts in case of legal disputes. Therefore we do not agree with the suggested time limits for confirmations. We believe that the proposed time limits are too demanding and unreasonably short and may lead to the increase of mistakes in the content of confirmations. Legal risk arising from unconfirmed transactions and operational risk arising from too short time limits for processing the confirmations should be balanced. We are of the opinion that not cleared derivate contracts should be confirmed at latest by the end of the second business day following that date of execution. Transactions concluded after 16:00 local time or between parties from different time zones should be confirmed at latest by the end of the third business day. Transactions with non-financial counterparties that does not meet the conditions referred to in Article 10(1)(b) of EMIR should be confirmed within 10 business days. 

The reporting obligation should apply to unconfirmed transactions outstanding for more than 15 business days.

It should be also explicitly set out in the regulation that the above time limits are limits for sending the confirmation by the financial counterparty, not for the return of the confirmation from the other party.

ESMA should take into account also the fact that most of transactions in the Czech Republic are confirmed via fax, not via electronic means. As we mentioned above, ESMA should take into account the practice not only in the United Kingdom, but also in other member states.  

Article 2 RM: The obligation of portfolio reconciliation should apply only in connection with non-financial counterparties that meet the conditions referred to in Article 10(1)(b) of EMIR, not in connection with each non-financial counterparties. 

We are of the opinion that daily reconciliation in case of more than 500 transactions is unnecessary and unreasonable demanding and that in these cases the reconciliation should be made on weekly basis. The reconciliation should be made on monthly basis in all other cases. Daily reconciliation could be reasonable only in case of thousands of transactions per day. 
Article 3 RM (2): We are of the opinion that the obligation to analyze the possibility of portfolio compression twice a year is unnecessary and unreasonable demanding and that such analysis should be made only once a year.
Article 4 RM (2): We are of the opinion that rules stipulated under a., b. and c. should apply in connection with disputes relating to valuation of the contract and to the exchange of collateral between counterparties, but not to recognition of the contracts. Practical experience shows that disputes regarding recognition of contracts may not be solved through such agreed procedures.

Article 7 RM (2)(c): It is unclear what is meant by supporting contractual relations between the parties.

Article 7 RM (3): We are of the opinion that requirements set out in this provision are unreasonable and bureaucratic and would represent unnecessary administrative burden for both the applicant and the competent authority. All relevant information are contained in Article 7 RM (2). In addition it is unclear what kind of legal opinion or summaries should be submitted, what should be the content of such documents. Why should be submitted the copies of documented risk management procedures? Financial counterparties are subject to regulatory supervision and the competent authorities have all relevant information about their risk management procedures. It is also unclear why should be submitted information on historical transactions and how long period should be so documented. 
Entry into force: We are of the opinion that implementation of all new rules will require at least 12 months. Therefore the regulation should not apply prior to the elapse of 12 months from its adoption. 

Draft implementing technical standards on trade repositories (Annex VI)

Article 6(1): We are of the opinion that the reporting start data should be postponed, because it will be very demanding or even impossible to meet them due to necessary changes in IT systems. Therefore we suggest replacing the proposed rules with the following ones:

Where a trade repository for a particular derivative type has been registered under Article 55 of EMIR before 30 November 2013, the date by which a derivative contract to be reported should be postponed to 31 December 2013. 

If there is no trade repository registered for a particular derivative type under Article 55 of EMIR on 30 November 2013, 90 days after the registration of a trade repository for that particular derivative type under Article 55 of EMIR.

In all other cases the reporting start data may remain 1 July 2015.

Article 6(4): We suggest replacing the existing time period of 90 days with 6 months for those derivative contracts which were entered into on or after the date of entry into force of EMIR but before the reporting start date.

Article 6(5): We suggest replacing the existing time period of 180 days with 10 months for those derivative contracts which were entered into before the date of entry into force of EMIR and were outstanding on the date of entry into force of EMIR.

We hope that our response to ESMA Consultation Paper is sufficiently clear and our views are helpful for preparing implementing technical standards.
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