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Response - Canadian Securities Administrators 

Q26:	Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

We have no specific evidence suggesting that fund managers in Ontario or British Columbia have been deterred from establishing or marketing AIFs or UCITs they manage in non-EU countries.  We anticipate this would similarly be the case for fund managers in other Canadian provinces.  

Q28:	What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify.

REGISTRATION REQUIREMENT
Prior to managing or marketing AIFs or UCITs in a local jurisdiction in Canada, EU AIFMs and UCITS management companies must assess and determine whether they need to register with the local jurisdiction and in which registration categories.

Entities that direct the business, operations or affairs of an investment fund must be registered in the category of investment fund manager (IFM).  In addition, advisers that provide portfolio advice to an investment fund must be registered in the category of adviser and dealers that market or sell an investment fund must be registered in the category of dealer. 

Individuals carrying out activities on behalf of a registered dealer or adviser are required to register as dealing and advising representatives, respectively. Further, the individuals that set the tone for compliance in the firm (dealer, adviser or IFM), and who enforce and implement that compliance, are required to register as Ultimate Designated Person (UDP) and Chief Compliance Officer (CCO), respectively.

Please also refer to our response to Q29 for a detailed discussion of the regulatory framework and requirements in Canada.

REGISTRATION FOR AN INTERNATIONAL IFM
An IFM that does not have a place of business in Canada (an international IFM) will need to refer to Multilateral Instrument 32-102 Registration Exemptions for Non-Resident Investment Fund Managers (MI 32-102) and its Companion Policy (CP 32-102), as well as Multilateral Policy 31-202 Registration Requirement for Investment Fund Managers (MP 31-202), to assess whether registration is required in a local jurisdiction (province or territory) of Canada.

In Ontario, Quebec and Newfoundland and Labrador, MI 32-102 and CP 32-102 apply.  An international IFM is required to register if it directs the business, operations or affairs of an investment fund that distributes or has distributed securities to resident of the local jurisdiction unless it can rely on the exemptions under MI 32-102.  

Exemptions from the registration requirement may be available under MI 32-102 if:
· No securityholders in the investment fund(s) that are managed by the international IFM are resident in the local jurisdiction, and there has been no “active solicitation” in the local jurisdiction by the IFM (or the funds that it manages) after September 27, 2012  (the no solicitation exemption); or
· all securities of the investment funds that have been distributed in the local jurisdiction were distributed under an exemption from the prospectus requirement to a “permitted client” (the permitted client exemption).

In the other local jurisdictions of Canada, MP 31-202 applies.  In these local jurisdictions, an international IFM will generally not need to register in the local jurisdiction unless it directs the business, operations or affairs of an investment fund from a physical place of business in the jurisdiction or has its head office in the jurisdiction.  In circumstances where the IFM does not have a physical place of business or head office in the local jurisdiction, the IFM will need to register in the local jurisdiction if it carries out the activities of an IFM in that jurisdiction.  MP 31-202 provides guidance on activities that result in the IFM directing or managing the business, operations or affairs of an investment fund in the local jurisdiction.  



Dealing with permitted clients
As indicated above, a person or company who sells or markets the securities of investment funds in Canada must be registered as a dealer and, if applicable, be a member of the appropriate SRO. Section 8.18 of NI 31-103 allows “international dealers” to provide limited services to certain permitted clients in Canada without having to register as a dealer.


Q29: 	In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

To answer this question, we have focused our response  potential differences on the securities  regulatory framework and requirements in Canada for:
· the entities and individuals involved in the operations of an investment fund; and
· conventional, non-conventional and prospectus-exempt investment funds 
Our response does not address other issues (for example, differences in taxation between the EU framework and Canada).

OVERVIEW
Firms and individuals are required to register with the securities regulatory authority in each province or territory where they do business.  The registration requirements are set out in securities legislation and National Instrument 31-103 Registration Requirements, Exemptions and Ongoing Registrant Obligations (NI 31-103) and related rules, which create a Canada-wide registration regime. 
As noted in Q28, entities that direct the business, operations or affairs of an investment fund must be registered in the category of IFM.  In addition, advisers that provide portfolio advice to an investment fund must be registered in the category of adviser and dealers that market or sell an investment fund must be registered in the category of dealer.  The requirements in NI 31-103 are intended to ensure that firms have sufficient proficiency, integrity and solvency (including prescribed capital) to adequately carry out their functions.
In addition to the requirements under NI 31-103, an IFM is subject to a standard of care where, in exercising its powers and discharging its duties related to the management of the investment fund, it must: 
· act honestly, in good faith and in the best interests of the investment fund and
· exercise the degree of care, diligence and skill that a reasonably prudent person would exercise in the circumstances.
The investment funds themselves are subject to prospectus and operational requirements contained in various National Instruments.  Appendix A presents a table that references conventional and non-conventional investment funds to the applicable National Instruments.  These instruments generally do not apply to prospectus-exempt investment funds.  Please refer to the Working Definitions below for a description of the various investment funds.
The National Instruments contain comprehensive requirements for the investment fund and/or the IFM related to prospectus filing and disclosure, and operational requirements in areas such as portfolio investments of the investment fund, conflicts of interest, custodianship of assets, continuous disclosure, purchases and redemptions of securities in the investment fund, and sales practices.  Similar to the NI 31-103 requirements, the relevant provisions of these instruments are highlighted as appropriate in this response.
The registration requirements and ongoing obligations of IFMs, advisers and dealers under securities legislation, combined with the rules applicable to investment funds under the various National Instruments provide adequate standards over the initial approval and continuing operation of adviser, dealers, and IFMs and their respective investment funds.  Further, the regulator can assess compliance with these regulatory requirements through its power to perform inspections and investigations, the review of mandated regulatory filings, as well as with the use of various other regulatory tools that may vary by jurisdiction.


WORKING DEFINITIONS
Within the respective securities legislation of each province and territory of Canada , an investment fund means a mutual fund or a non-redeemable investment fund.  In the response to this question, we use the following terms to describe the investment funds in the marketplace.

Conventional investment funds
A conventional investment fund is a mutual fund that offers securities that are redeemable on demand by investors for a proportionate interest of the mutual fund’s net assets.  These securities are offered continuously and are not listed on a stock exchange.  In order to sell securities to the public, National Instrument 81-101 Mutual Fund Prospectus Disclosure (NI 81-101) requires a conventional mutual fund to prepare and file:
· a simplified prospectus
· an annual information form (AIF), and
· a Fund Facts document for every class or series of a mutual fund.

Non-conventional investment funds
A non-conventional investment fund is an investment fund that may not be in continuous distribution (closed end), may be listed on an exchange whereby most of its trading is done in the secondary market and generally, limits the ability of security holders to redeem at the net asset value.  A non-conventional investment fund must prepare a prospectus in accordance with National Instrument 41-101 General Prospectus Requirements (NI 41-101).



Prospectus-exempt investment funds
A prospectus-exempt investment fund is an investment fund whose securities are distributed pursuant to an exemption from the prospectus requirements. The majority of prospectus exemptions are set out in National Instrument 45-106 Prospectus and Registration Exemptions (NI 45-106).  

In Canada, hedge funds/alternative strategies funds do not constitute a distinct category of investment fund.  We acknowledge that there is no global, agreed-upon definition of hedge funds/alternative strategies funds.  For purposes of this response, we use the following working definition: pools that use alternative investment strategies not generally available to traditional mutual funds, such as taking both long and short positions and using arbitrage, leverage, options, futures, bonds and other financial instruments to capitalize on market conditions.  Operators of hedge funds/alternative strategies funds in Canada are referred to, as is the case for other investment funds, as IFMs. 

In the majority of cases, hedge funds/alternative strategies funds are distributed in Canada on a prospectus exempt basis, through private placements.  Most of the prospectus exemptions are set out in NI 45-106.  A dealer who markets securities of a prospectus-exempt hedge fund/alternative strategies fund under a prospectus exemption must be registered as an exempt market dealer or an investment dealer.  A prospectus filed under NI 41-101 qualifies the securities for both retail and institutional investors, making the hedge fund/alternative strategies fund a reporting issuer subject to the continuous disclosure requirements provided in National Instrument 81-106 Investment Fund Continuous Disclosure (NI 81-106) and to the requirements of NI 81-107 Independent Review Committee for Investment Funds (NI 81-107), which regulate conflicts of interests and provides operational requirements, including that of having a custodian.


REGISTRATION REQUIREMENTS
The operation of an investment fund typically involves several entities, many of which are required to register under NI 31-103.  IFMs, advisers that provide portfolio advice to an investment fund, and dealers that market or sell its securities must be registered and are subject to the regulatory requirements in NI 31-103.

Further, each jurisdiction has comparable legislation which imposes a requirement on dealers and advisers to deal fairly, honestly and in good faith with clients.  For IFMs, a standard of care is prescribed in the legislation of each jurisdiction. 

An IFM, in exercising its powers and discharging its duties related to the management of the investment fund, must: 
· act honestly, in good faith and in the best interests of the investment fund and
· exercise the degree of care, diligence and skill that a reasonably prudent person would exercise in the circumstances.

Individuals and firms must apply for registration and demonstrate that they have met the minimum entry standards (“fit and proper” requirements) for registration in the applicable category. These standards include:
· proficiency, integrity and solvency requirements to ensure that only qualified individuals can deal in securities or manage investment funds
· solvency requirements to ensure that registered firms are financially viable, and
· business operational standards which include having adequate written policies and procedures and the designation of an Ultimate Designated Person (UDP) and a Chief Compliance Officer (CCO).

Firms
The entities involved in the operation of an investment fund, and their registration regime as the case may be, are as follows:

IFMs: they direct the business, operations or affairs of an investment fund, irrespective of the type of investment fund. The IFM category is designed to ensure, among other things, that IFMs have the resources to carry out their functions, or to properly supervise the functions if they are contracted to a third party, to manage their conflicts of interest and have adequate capital and insurance to provide protection for investors and minimize the risk of loss and disruption to them.  

· Advisers: they advise the IFM on the management of the investment fund’s investment portfolio and are required under securities legislation to register. The registration category for these activities specified in NI 31-103 is the portfolio manager (PM) category. NI 31-103 provides an exemption from the requirement to register as an adviser for registered dealers that are members of the Investment Industry Regulatory Organization of Canada[footnoteRef:1] (IIROC), when these IIROC member acts as an adviser in respect of a client’s managed account. This exemption is available for all managed accounts, including where the client is a pooled fund or investment fund. In practice, this means that IIROC dealers do not also have to register in the portfolio manager category when they advise investment funds. IIROC oversees these activities, to which the IIROC rules apply. [1:  The Investment Industry Regulatory Organization of Canada is the national self-regulatory organization (SRO) which oversees all investment dealers and trading activity on debt and equity marketplaces in Canada. ] 


· Dealers marketing or selling investment fund securities: A person that markets or sells securities of an investment fund is required by securities legislation to register as a dealer. The registration categories for these activities specified in NI 31-103 are investment dealer, mutual fund dealer or exempt market dealer, depending on the type of security sold or the method by which it is distributed.  

· A dealer who markets securities of conventional investment funds must also be a member of the Mutual Fund Dealers Association of Canada[footnoteRef:2] (MFDA) except in Québec or IIROC.  [2:  The Mutual Fund Dealers Association of Canada is the national SRO for the distribution side of the Canadian mutual fund industry.] 

· A dealer who markets securities of non-conventional investment funds must also be an IIROC member. 
· A dealer who markets securities of prospectus-exempt investment funds to investors under a prospectus exemption must be registered as an exempt market dealer (EMD) or an IIROC dealer member. 

Certain requirements in NI 31-103 do not apply to members of the SROs and their registered individuals where the applicable SRO has rules that adequately cover the same regulatory risks as those contained in NI 31-103. 

Individuals
Individuals carrying out activities on behalf of a registered dealer or adviser are required to register as dealing and advising representatives, respectively.  Further, the individuals that set the tone for compliance in the firm (dealer, adviser and IFM), and who enforce and implement that compliance, are required to register as Ultimate Designated Person (UDP) and Chief Compliance Officer (CCO), respectively.

To ensure that the responsibility for the compliance system of a registered firm rests at the very top of the firm, the individual designated as the UDP must be one of the following:
· the CEO of the registered firm, or if the firm does not have a CEO, an individual acting in a similar capacity who is the most senior decision maker of the firm
· the sole proprietor of the registered firm, or
· the officer in charge of a division of the registered firm, if the activity that requires the firm to register occurs only within the division and the firm has significant other business activities.

The CCO must also be an officer or partner of the registered firm, or the sole proprietor of the registered firm.

The specific proficiency requirements and responsibilities for these individuals are also described in NI 31-103. The responsibilities for a UDP include
· supervising the activities of the firm that are directed towards ensuring compliance with securities legislation by the firm and each individual acting on its behalf, and
· promoting compliance by the firm and individuals acting on its behalf, with securities legislation.

The responsibilities of the CCO include
· establishing and maintaining policies and procedures for assessing compliance by the firm, and individuals acting on its behalf, with securities legislation
· monitoring and assessing compliance by the firm and individuals with securities legislation
· reporting to the UDP of the firm of any instances of non-compliance, and
· submitting an annual report to the firm’s board of directors on compliance matters.

Every registered firm is required to give the UDP and CCO the ability to directly access the firm’s board of directors, or equivalent, whenever the UDP or CCO consider this access necessary or advisable. This will ensure that important issues related to compliance can be brought to the highest levels of the firm.


AUTHORIZATION OF INVESTMENT FUNDS 

Authorization of a conventional and non-conventional investment fund
Within the securities legislation of each jurisdiction, securities may only be distributed to the public if a prospectus is filed and a receipt is issued.  A receipt will be issued for the prospectus unless it is not in the public interest to do so.  A receipt will not be issued if the prospectus or any document required to be filed with it: 
· does not comply in any substantial respect with any of the requirements of securities law 
· contains any statement, promise, estimate or forward looking information that is misleading, false or deceptive, or 
· contains a misrepresentation.

Prospectus review process
NI 41-101 prescribes the use of Form 41-101F2 Information Required in an Investment Fund Prospectus (Form 41-101F2) by all investment funds filing a prospectus, other than conventional investment funds that file prospectuses under NI 81-101 and who accordingly, use the corresponding Form 81-101F1 Contents of Simplified Prospectus (Form 81-101F1). 

Both forms include specific disclosure requirements for investment funds that are in addition to the general requirement in securities legislation to provide full, true and plain disclosure of all material facts in the prospectus relating to the securities to be distributed. The prospectus of a conventional investment fund in continuous distribution is renewed on a yearly basis. 

As part of the prospectus review process, staff verify compliance with specific regulatory and form disclosure requirements to ensure that clear and sufficient information about the investment fund is provided to investors to allow them to make informed investment decisions.

In addition, the CSA also expect the disclosure to conform with plain language principles so that the disclosure is presented in an easy to read manner that can be understood by investors and more easily compared to other investment funds. This disclosure, combined with the implementation of the Fund Facts document discussed below, is one of the most important means of providing investor protection.

Investment funds listed on an exchange
In addition to filing a prospectus with the regulator, an investment fund that will trade on an exchange such as the TSX or CNSX must prepare a listing application for review and approval by the exchange.  Once approved, the investment fund must comply with the exchanges' continued listing requirements, including requirements with respect to the timely and periodic disclosure of material information, requirements relating to the issuance of additional securities, including securities issued as compensation, and minimum market capitalisation and public float requirements. 

The investment fund’s compliance with the established reporting requirements of the exchange will be the responsibility of the exchange. The regulator’s role is limited to supervisory oversight of the operations of the exchange as part of its market regulation activities.

Review of Fund Facts document
Section 2 of NI 81-101 requires a conventional investment fund to prepare and file a Fund Facts document.  The Fund Facts document is in plain language, no more than two pages double-sided and highlights key information that is important to investors, including past performance, risks and the costs of investing in a mutual fund.  Delivery of the Fund Facts document is required within two days of buying a conventional investment fund.  Effective May 30, 2016, pre-sale delivery of the Fund Facts document will be required.

Authorization of a prospectus-exempt investment fund
Unlike the process for prospectus qualified investment funds, the regulator does not review the offering documents of prospectus-exempt investment funds. As part of a subsequent compliance inspection of an IFM, staff review the documents to ensure that the disclosure contained therein is appropriate and to obtain an understanding of the investment fund’s features and risks. 

Although there is no preliminary review of the offering documents for prospectus-exempt investment funds, staff mitigate these risks by registering all firms and individuals who are involved in the distribution, advising and operating of these investment funds. Firms and individuals who are registered must adhere to the requirements of NI 31-103.

Further, the exemptions under NI 45-106 contain conditions that either limit the distributions of prospectus-exempt investment funds to persons that have sufficient investment knowledge or the resources to obtain expert advice, or require substituted disclosure. 


KEY REQUIREMENTS UNDER NI 31-103[footnoteRef:3] [3:   For registered firms that are members of IIROC or the MFDA, some of the NI 31-103 requirements, such as minimum capital requirements, insurance, custodian, and the filing of annual financial statements and interim financial information with the regulator are found in the rules of the respective SRO. ] 


Management and supervision – compliance and risk management
All dealers, advisers and IFMs are required to have a compliance system in place. Part 11 of NI 31-103 outlines the internal controls and system requirements for registered firms, which includes a risk management framework.  Specifically, NI 31-103 requires each firm registered as a dealer, adviser and/or IFM to establish, maintain and apply policies and procedures that establish a system of controls and supervision that:
· provides reasonable assurance that the firm and the individuals acting on its behalf comply with securities legislation; and 
· manage the risks associated with its business in accordance with prudent business practices. 

A compliance system should include internal controls and monitoring systems that are reasonably likely to identify non-compliance at an early stage and supervisory systems that allow the firm to correct the non-compliant conduct in a timely manner.  Part 11 of the Companion Policy to NI 31-103 (31-103CP) provides guidance on the risk areas that a firm should consider in designing its internal controls, including the risks associated with
· safeguarding of client and firm assets
· accuracy of books and records
· conflicts of interest
· money laundering
· business interruption
· marketing and sales practices, and
· the firm’s overall financial viability.

31-103CP also provides guidance on the monitoring and supervision that may be incorporated into a firm’s compliance system.  These consist of day to day monitoring and overall systemic monitoring.  It is up to each firm to establish policies and procedures that are appropriate based on the size, complexity and risks associated with its business and the investment funds that it manages.  Internal controls should mitigate the risks and protect the assets of the firm and the investment funds.  During a compliance inspection, the regulator reviews the policies and procedures to ensure they are adequate and meet regulatory requirements. 

A registered firm must also have a designated UDP and CCO as part of its compliance system as mentioned above.  Every registered firm is required to give the UDP and CCO direct access to the firm’s board of directors, or equivalent, whenever the UDP or CCO consider this access necessary or advisable.  In this way, the individuals responsible for firm compliance and conduct are not hindered in their ability to raise important issues to the highest levels of the firm.

Management and supervision – internal controls and risk management
The regulatory framework requires all registered firms to have internal controls that take into account the size of the firm, the nature of its business and the types and amount of risks it undertakes.  The regulatory framework also provides that all relevant information about the business is maintained in a timely, readily accessible way.  Accordingly, as part of the compliance system described above, all registered firms are required to maintain records to accurately record their business activities, financial affairs and client transactions, and demonstrate compliance with securities legislation.  The specific records that are required to be maintained are outlined below.

Internal controls
Records are required to do the following:
· demonstrate compliance with internal control procedures
· demonstrate compliance with the firm’s policies and procedures
· permit the identification and segregation of client cash, securities, and other property
· provide securities pricing as may be required by securities legislation, and
· document compliance and supervision actions taken by the firm.

Financial affairs - solvency
Records are required to do the following:
· permit timely creation and audit of financial statements and other financial information required to be filed or delivered to the regulator
· permit determination of the registered firm’s capital position, and
· demonstrate compliance with the registered firm’s capital and insurance requirements to ensure the continued viability of the firm’s business operations.

Client transactions
Records are required to do the following:
· identify all transactions conducted on behalf of the registered firm and each of its clients, including the parties to the transaction and the terms of the purchase or sale
· provide an audit trail for client instructions and orders, and for each trade transmitted or executed for a client or by the registered firm on its own behalf
· permit the generation of account activity reports for clients
· demonstrate compliance with the know your client and suitability requirements in NI 31-103, and
· document correspondence with clients.

Client relationships
Records are required to document the opening of client accounts, including any agreements with clients and demonstrate compliance with complaint-handling requirements.  As previously described, the regulatory framework requires all registered firms to regularly report to management.

In addition, all categories of registered firms are required to abide by the form, accessibility and retention of records provisions in NI 31-103 or equivalent local provisions. 

Specifically, any record required to be kept by a registered firm under securities legislation must be kept:
· for 7 years from the date the record is created
· in a safe location and in a durable form
· in a manner that permits it to be provided to the regulator in a reasonable period of time, and
· when required to be provided to the regulator, the record must be provided in a format that is capable of being read by the regulator.

Minimum capital
Part 12 of NI 31-103 imposes a minimum capital requirement all registered firms. The calculation of minimum capital is based on a formula contained in Form 31-103F1 Calculation of Excess Working Capital (Form 31-103F1). 

Form 31-103F1 is reviewed on a quarterly and annual basis by the regulator as part of the financial reporting requirements under NI 31-103. 

Subsection 12.1(2) of NI 31-103 requires that the excess working capital of a firm as calculated on Form 31-103F1 must not be less than zero for two consecutive days.  Firms must notify the regulator of any capital deficiency as soon as possible. The regulator may then recommend the imposition of terms and conditions requiring monthly reporting through unaudited year-to-date financial information and calculations of excess working capital. 


Insurance
Under part 5.7 of Form 33-109F6 Firm Registration (Form 33-109F6), a registered firm seeking registration must submit, as part of its application, a directors’ resolution confirming that the firm has sufficient insurance coverage for its securities related business.  NI 31-103 also outlines the insurance requirements for registered firms.  The amount of insurance required is based on calculations that take into account various factors, including the assets under management. 


INDEPENDENT REVIEW COMMITTEE (IRC)
An IFM must set up an IRC for all of its publicly offered investment funds to deal with all conflict of interest matters. It is the duty of the IFM to identify conflict of interest matters which may pose a risk to acting in the best interest of the investment fund and its investors and refer those matters to the IRC on a timely basis for recommendations. 

As part of the IRC’s ongoing regular assessments, it must review whether the IFM and the investment fund complied with any conditions imposed by the IRC in a recommendation or approval provided to the IFM.  Any non-compliance identified by the IRC must be reported to the regulator in writing as soon as practicable.

NI 81-107 is intended to bring an independent perspective to bear on decisions of an IFM that may involve or be perceived to involve a conflict of interest with its statutory standard of care. The requirements under NI 81-107 include the following:
· an IFM must set up an independent review committee (IRC) for each of its conventional and non-conventional investment funds
· an IFM must establish written policies and procedures on conflict of interest matters before referring a conflict of interest matter to an IRC
· the IRC is charged with reviewing conflicts of interest that may arise between the interests of an IFM and its duty to manage an investment fund in the best interests of the investment fund 
· the IRC must be made up of at least three members that are independent of the investment fund, its IFM or an entity related to the IFM, and
· the IRC must perform regular assessments of the adequacy and effectiveness of the IFM’s policies and procedures, any standing instructions it has provided to the IFM and the IFMs’ and the investment fund’ compliance with any conditions imposed on them by the IRC in a recommendation or approval of a conflict of interest matter.



CUSTODIANS

Requirements under NI 31-103
Section 14.6 of NI 31-103 requires a registered firm (dealer, adviser and IFM) to hold all client assets separate and apart from the firm’s property, in trust for the client and, in the case of cash, in a designated trust account at a Canadian financial institution, a Schedule III bank or a member of IIROC.  A registered firm cannot commingle client money with the firm’s property.

Under Subsection 14.7(1) of NI 31-103, a registered firm whose head office is not located in a jurisdiction of Canada must ensure that all client assets are held
(a) in the client’s name,
(b) on behalf of the client by a custodian or sub-custodian that
(i) meets the guidelines prescribed for acting as a sub-custodian of the portfolio securities of a mutual fund in Part 6 of NI 81-102, and
(ii) is subject to the Bank for International Settlements’ framework for international convergence of capital measurement and capital standards, or
(c) on behalf of the client by a registered dealer that is a member of an SRO and that is a member of Canadian Investor Protection Fund or other comparable compensation fund or contingency trust fund.

Conventional and non-conventional investment funds
NI 81-102 and NI 41-101 contain rules relating to custodians and sub-custodians, including the types of entities that are qualified to act as custodians for assets held in Canada and assets held outside Canada. 
· for assets held in Canada, a custodian must be a Canadian bank (a Schedule I, II or III bank), Canadian trust company (with at least $10,000,000 in shareholders’ equity) or an affiliate of the above (with at least $10,000,000 in shareholders’ equity and the bank or trust company assumes responsibility for the custodial obligations) or
· for assets held outside Canada, a custodian must be an entity that is qualified to hold assets in Canada as described above, a foreign entity that is regulated as a banking institution or trust company by the foreign government or an agency of the government and has shareholders' equity of at least $100,000,000, or an affiliate of the above with at least $100,000,000 in shareholders' equity and the banking institution or trust company assumes responsibility for the custodial obligations.




SUPERVISION AND ONGOING MONITORING
Regulators perform various functions and use numerous tools to assess compliance with the rules and regulations. These include the following:

Review and approval of all registration forms
Before registration is permitted, completed Forms 33-109F4 Registration of Individuals and Review of Permitted Individuals (Form 33-109F4) and 33-109F6 Firm Registration (Form 33-109F6) must be submitted by the applicant. The regulator reviews the forms to ensure that firms are meeting their obligations under section 5.1 of National Instrument 33-109 Registration Information (NI 33-109) to ensure applications include truthful and complete information.

Form 33-109F6 discloses extensive information on the firm, including:
· the identity of the applicant, its location and contact information
· the identity of its UDP
· its business history and structure, including organization and ownership chart
· its registration history in any jurisdiction whether in or outside Canada, including any exemptions from securities registration, information as to whether registration was refused, information on SRO membership and details on registration or licensing 
· information on the financial condition of the applicant, including the sources and calculation of capital, bonding and insurance and general solvency information
· a description of any significant conflict of interest
· information on all regulatory actions, namely settlement agreements, disciplinary history and ongoing investigations, and
· information on criminal convictions, outstanding criminal charges, legal actions and judgments against the applicant in the past 7 years.

Form 33-109F4 discloses extensive information on the individual. The applications of these individuals are reviewed very closely to determine if they are fit for registration and meet the required standards of integrity, proficiency and solvency. The regulator’s review process includes:
· background checks, including obtaining information on any criminal offences, civil actions alleging fraud, theft, deceit, misrepresentation or similar misconduct, financial information on prior bankruptcies, and other detrimental information from other securities regulatory proceedings or investigations, and
· an examination of the individuals’ relevant securities industry experience, including employment history.

Compliance inspections
Each jurisdiction has the power under its respective securities legislation to review the books, records and documents that are required to be kept by a registrant under securities law for the purpose of determining whether such laws are being complied with.  The regulator conducts compliance inspections of selected registered firms on a continuous basis.  Generally, staff in most jurisdictions select registrants for review using a risk-based approach. However, staff occasionally select lower risk firms for review on a routine basis to help evaluate the effectiveness of staff’s risk-based approach. 

Compliance inspections of registered firms generally focus on their conduct, practices, operations and capital adequacy. There are typically three types of reviews used by the regulator: 
· risk-based routine inspections
· for-cause inspections, and 
· targeted inspections or sweeps. 

The risk-based approach is intended to identify those registrants that are most likely to have material issues, including risk of harm to investors. Staff normally conduct compliance inspections on-site at a registrant’s premises, but may also perform inspections from the regulator’s offices, which are known as desk reviews. Annual desk reviews of registrant financial statements and capital calculations are done by the regulator to assess compliance with the working capital requirements. 

The majority of inspections are proactive in nature, but staff also perform inspections on a for-cause basis where staff are aware of a potential compliance issue, for example, from a complaint or a referral from another branch, an SRO or another regulator. Staff also conduct sweeps, or targeted reviews, which are compliance inspections of a sample of registered firms on a specific topic or in a particular industry sector over a short period of time. Sweeps allow staff to respond on a timely basis to industry-wide concerns or issues. 

The purpose of compliance inspections is to assess compliance with securities law. In most cases, the deficiencies noted are raised with the firm reviewed so that appropriate corrective action can be taken. However, staff remain alert to any signs of potential registrant misconduct or fraud and will take appropriate steps if they identify these signs. 

Each regulator under their local securities legislation has the power to impose terms and conditions on registrants to, for example, restrict their activities or require supervision of those activities. In these cases, registrants, or applicants for registration, have an opportunity to be heard before the regulator prior to the terms and conditions becoming final. 

For more serious matters, staff may make referrals to the enforcement branch for investigation and further regulatory action, or recommend the suspension of the firms’ registration. 

Use of questionnaires
From time to time, the regulator may prepare and distribute a questionnaire or survey on a particular area of concern for information gathering or to assess whether follow up work is required. 

For example, a Risk Assessment Questionnaire (RAQ) is used in British Columbia and Ontario to gather information from registered firms about their business operations.  In Ontario, the RAQ is issued to Ontario registered firms every two to three years, with the most recent one sent in June 2014.  Information gathered from the RAQ is used to populate a risk assessment model, which assists the regulator to make evidence-based decisions about which firms require further attention and oversight.


REVIEW OF REGULATORY FILINGS

Reporting required under NI 31-103
Under sections 12.12 and 12.13, advisers and dealers must submit annual financial information to the regulators, including:
· annual audited financial statements, and
· calculations of excess working capital.

Under section 12.14, IFMs must submitted quarterly and annual financial information to the regulators, including:
· interim and annual financial statements
· calculations of excess working capital, and
· descriptions of any net asset value adjustments made in respect of any investment fund for the period.



Reporting required under NI 81-107
As part of the IRC’s ongoing regular assessments, it must review whether the IFM and the investment fund complied with any conditions imposed by the IRC in a recommendation or approval provided to the IFM.  Any non-compliance identified by the IRC must be reported to the regulator in writing as soon as practicable.  The annual report of the IRC to the security holders must be filed with the regulator.

Continuous disclosure reviews of investment funds
Under NI 81-106, investment funds that are reporting issuers are required to file continuous disclosure documents with the regulator, including annual and interim financial statements, the Management Report of Fund Performance (MRFP) and AIFs.  CSA regulators review these documents as part of their continuous disclosure reviews which may vary in scope and detail among the jurisdictions.  Certain CSA regulators conduct both planned and ad hoc continuous disclosure reviews.  In addition, some jurisdictions perform full reviews of investment fund issuers on a regular basis.

Compliance report on custody
Under section 6.7(3) of NI 81-102, all reporting investment funds must file a custodial compliance report within 30 days after the filing of their annual financial statements.  Section 14.6 of NI 41-101 contains the same requirement for non-conventional investment funds.

Compliance report on purchases, redemptions and commingling
Under Part 12 of NI 81-102, investment funds that do not have a principal distributor must complete and file a compliance report describing their compliance during their last financial year with the requirements of Part 9 (purchases), Part 10 (redemptions) and Part 11 (commingling of assets). 




Appendix A
Types of investment funds and applicable legislation

	
	Conventional Investment Fund
	Non-conventional Investment Fund

	Prospectus Requirements
	
	

	NI 41-101 General Prospectus Requirements
	
	
√

	NI 81-101 Mutual Fund Prospectus Disclosure
	
√
	

	Operational Requirements
	
	

	NI 81-102 Mutual Funds 
	
√
	
Notes 1, 2

	NI 81-105 Mutual Fund Sales Practices
	
√
	

	NI 81-106 Investment Fund Continuous Disclosure
	
√
	
√

	NI 81-107 Independent Review Committee for Investment Funds
	
√
	
√



Notes
1.  A non-conventional investment fund that is redeemable on demand for a proportionate interest of the fund’s net asset value is considered to be a mutual fund and is subject to the same operational requirements as conventional investment funds. Often, this type of non-conventional investment fund will apply for an exemption from some of the requirements of NI 81-102 in order to operate as a listed investment fund.

2.  Amendments to NI 81-102 introduce operational requirements for non-redeemable investment funds analogous to those applicable to mutual funds in NI 81-102 to establish a base level of protections for investors of non-redeemable investment funds. The operational requirements enhance investor protection and mitigate the potential for regulatory arbitrage within the current investment fund regulatory regime. This makes the investment fund regulatory framework in Canada more consistent, fair and functional across the spectrum of investment fund products, as investors benefit from similar protections regardless of whether they purchased an investment fund product structured as a mutual fund or a non-redeemable investment fund. The amendments also increase the efficiency of the non-redeemable investment fund industry by providing certainty for the basic operational requirements that must be followed by non-redeemable investment funds.
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