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	Reply form for the 
Technical Advice the on delegated acts required by the UCITS V Directive 
Template for comments
for the ESMA MiFID II/MiFIR Discussion Paper   

	 


	Date: 26 September 2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - ESMA's technical advice to the European Commission on delegated acts required by the UCITS V Directive, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type < ESMA_UCITS_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 24 October 2014. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
III. Advice on the insolvency protection of UCITS assets when delegating safekeeping (Art. 22a(3)(e)
 and 26b(e) UCITS V)
Q1: Do you agree that the steps to be taken by the third party are ultimately intended to ensure that the level of segregation foreseen under 22a(3)(d) of the UCITS Directive is recognised in the context of an insolvency proceeding involving the third party?

<ESMA_UCITS_QUESTION_1>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_1>

Q2: Do you consider that the level of segregation foreseen under Art 22a(3)(d) of the UCITS Directive should protect UCITS assets from claims by creditors of an insolvent third party which had been delegated the safekeeping of the assets by the UCITS' depositary?

<ESMA_UCITS_QUESTION_2>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_2>

Q3: Are there other measures which could also help achieve this objective?

<ESMA_UCITS_QUESTION_3>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_3>

Q4: Do you agree with the steps to be taken by the third party as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_4>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_4>

Q5: Do you consider that there are any specific difficulties that may arise in verifying the applicable insolvency regime that makes the proposed rules difficult to be complied with? In particular, do you consider the requirement for the third party located in a jurisdiction outside the Union to obtain independent legal advice could give rise to specific issues?

<ESMA_UCITS_QUESTION_5>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_5>

Q6: Do you expect a significant increase in terms of costs that would be faced by the third party delegated entities located in jurisdictions outside the Union in order to obtain independent legal advice on the applicable insolvency regime? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_6>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_6>

Q7: Would you suggest requiring the third party to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_7>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_7>

Q8: Should any specific consideration be given to the scenario where the third party further sub-delegates the safe-keeping of the UCITS’ assets in accordance with Article 22a(3), last sub-paragraph of the UCITS Directive (as inserted by UCITS V)? Should the third party take any additional/different steps or measures in this case?

<ESMA_UCITS_QUESTION_8>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_8>

Q9: Do you agree with the steps to be taken by the depositary as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_9>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_9>

Q10: Do you expect any significant one-off and ongoing compliance costs for depositaries in order to take the steps identified above? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_10>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_10>

Q11: Would you suggest requiring the depositary to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_11>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_11>

Q12: Which measures do you think should be taken by the depositary and/or the investment company/management company in the best interest of the investors once the depositary has informed the investment company or the management company on behalf of the UCITS that the segregation of the UCITS’ assets in the event of insolvency of the third party is no longer guaranteed in a given jurisdiction located outside the Union? Would the transfer of the relevant UCITS’ assets held by the third party in a non-EU jurisdiction to another (EU or non-EU) jurisdiction which recognises the segregation of the UCITS’ assets in the event of insolvency of the third party/depositary be a possible measure?

<ESMA_UCITS_QUESTION_12>

Please note that CACEIS Contribution focuses on section IV

<ESMA_UCITS_QUESTION_12>

IV. Advice on the independence requirement (Art. 25(2) and 26(b)(h) UCITS V)

Q13: Do you agree with the identified links that may jeopardise the independence of the Relevant Entities? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_13>

CACEIS agrees that common management/supervision may to a certain extent, interfere with the independence of the Relevant Entities (please refer to response to Q16).
But CACEIS strongly disagrees that cross-shareholdings/group inclusion qualify for identified links which may jeopardize the independence of the Relevant Entities (please refer to response to Q19)

<ESMA_UCITS_QUESTION_13>

Q14: Do you consider that any additional links should be taken into account such as, for instance, the existence of any contractual commitment or other relationship which would affect the independence of the Relevant Entities? If yes, please provide details.

<ESMA_UCITS_QUESTION_14>

No, we do not. Please refer to CACEIS response to Q13

<ESMA_UCITS_QUESTION_14>

Q15: Do you consider that the cumulative presence of all or some of the identified links is necessary to jeopardise the independence of the Relevant Entities or the presence of any of these links is sufficient to determine a lack of independence?

<ESMA_UCITS_QUESTION_15>

Please refer to CACEIS response to Q13

<ESMA_UCITS_QUESTION_15>

Q16: Do you agree with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of the Relevant Entities? 
Do you have any alternative options to suggest, taking into account those identified under paragraph 47?
<ESMA_UCITS_QUESTION_16>

CACEIS agrees with the objective of ensuring the separation of the management bodies/bodies of each entity by prohibiting any member of the Management Body of one of the Relevant Entities from also being a member of the management body or employee of the other relevant entity.

CACEIS, however, would welcome more clarity in the final draft advice. We would expect that the definition of “Management Body” is better specified. Does it include the supervisory board, the board of Directors and the general management of the Relevant Entities? 

<ESMA_UCITS_QUESTION_16>

Q17: Do you consider that the cap of one third of members of the body in charge of the supervisory functions of one of the Relevant Entities to also be members of the management body, the body in charge of the supervisory functions or employees of the other Relevant Entity is appropriate? Would you suggest any alternative percentage? If yes, please provide the reasons why.

<ESMA_UCITS_QUESTION_17>

Please refer to CACEIS response to Q16

<ESMA_UCITS_QUESTION_17>

Q18: Do you have knowledge of any restructuring in the composition of the management bodies/bodies in charge of the supervisory functions of any Relevant Entities that would be triggered by the identified option? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_18>

Please refer to CACEIS response to Q16
<ESMA_UCITS_QUESTION_18>

Q19: Which of the two identified options do you prefer? Would you suggest any alternative option? If yes, please provide details.

<ESMA_UCITS_QUESTION_19>

Many financial groups, amongst them the largest, have developed asset management and depositary bank businesses which account for a significant share of the global market of depositaries of UCITS. This is a common practice in the European Member States, and particularly in the major European markets (UK, Germany, France, Luxembourg, Spain, Italy, …) where these groups provide a full range of services to UCITS for the benefit of end-investors in the UE. 
CACEIS has the strong belief that this long established market practice should not be restricted by any level 2 measures for the following reasons:

1 -The absence of evidenced market failure.

Past events affecting UCITS, such as the Madoff scandal, were not connected to circumstances where the asset management companies and funds depositories belonged to the same financial group. 

2    -The prevention of conflicts of interest is already taken into account. 

Depositaries have the obligation to implement strict and detailed internal procedures for the prevention of conflicts of interest… 

3    -The UCITS (V) regulatory framework provides investors with a great level of protection, which relies on an existing robust European banking regulatory and supervisory framework.

· This framework provides for a clarification and a European harmonization of the depositary duties and liability regime. This framework is already implemented in AIFMD. 

· The strict liability regime of the depository in UCITS V goes even further than AIFMD as the depositary’s liability can, in no circumstances, be contractually waived.
· UCITS provides that an asset manager shall not act as a depositary, thus ensuring a clear segregation of functions 
· Depositaries are regulated entities; they must comply with stringent eligibility criteria and are subject to ongoing supervision.
As a result, almost all UCITS depositaries are European banking entities, regulated and subject to the highest standards of capital adequacy requirements in order to meet the obligations of their strict liability regime.

In other words, UCITS depositaries can only belong to large or very large banking groups. This is true in the current market circumstances.  It is our opinion that this will be even more a reality in the future.

Thus, forbidding situations whereby the Assets Managers and the depositaries are part of the same financial group would mean, in practice, compelling the large European banking groups to scale down and even dispose of their asset management arms.  
Moreover such a prohibition could lead, with the objective to alleviate its impacts, to other arrangements (inter alia cross delegations and sub delegations arrangements) which are, in our views, meaningless measures and a source for opacity, aggravated risks and instability in the industry.     
Should this prohibition be the targeted objective of the Legislators/regulators, CACEIS is of the opinion that this major issue is not to be dealt within the UCITS V level 2 regulations.
Therefore, CACEIS retains Option 1 to be unacceptable and destabilizing for the banking industry and the asset management industry in the EU.
<ESMA_UCITS_QUESTION_19>

Q20: Under the second option, do you consider that it would be appropriate to require that – whenever the Relevant Entities are part of the same group – at least one third of the members of the management body of the management company/investment company and depositary should be independent? Would you suggest any alternative percentage? If yes, please provide the reasons why. 

<ESMA_UCITS_QUESTION_20>

Please refer to CACEIS response to Q19

<ESMA_UCITS_QUESTION_20>

Q21: Do you agree that the concept of independence should be understood as requiring that independent directors should not be member of the management body or the body in charge of the supervisory function nor employees of any of the undertakings within the group?

<ESMA_UCITS_QUESTION_21>

Please refer to CACEIS response to Q16 and Q19
<ESMA_UCITS_QUESTION_21>

Q22: Do you have knowledge of the impact that each of the two options identified would have in terms of restructuring the shareholding of any Relevant Entities or finding alternative service providers? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_22>

Please refer to CACEIS response to Q19

<ESMA_UCITS_QUESTION_22>

Annex III

Cost-benefit analysis

Q23: Do you agree with ESMA’s approach to discard the second and third options described above?

<ESMA_UCITS_QUESTION_23>

Please refer to CACEIS response to Q16

<ESMA_UCITS_QUESTION_23>

� Article 22a(3)(d) in the text of UCITS V published in the Official Journal.
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