ESMA-Call for evidence on the evaluation of the Regulation (EU) 236/2012 of the European Parliament and of the Council on short selling and certain aspects of credit default swaps (12 February 2013, ESMA 2013/203)
Q 28:    Do you consider the current thresholds set to identify a significant intra-day fall  in the price of financial instruments are appropriate for all Intruments?
If not, what different thresholds should be set and why?
Our opinion regarding appropriateness of the current thresholds set to identify a significant drop in the price of financial instruments for the defined categories is as follows:
A. Significant fall in value for liquid shares
A decrease in the price of 10% or more for liquid shares is appropriate
B. Significant fall in value for shares other than 

liquid shares

In respect of a share other than a liquid share, a significant fall in value during a single trading day compared to the closing price of the previous trading day defined as:
(1) a decrease in the price of the share of 10 % or more where the share is included in the main national equity index and is the underlying financial instrument for a derivative contract admitted to trading on a trading venue is appropriate;
(2) a decrease in the price of the share of 20 % or more where the share price is EUR 0,50 or higher, or the equivalent in the local currency is not appropriate;
(3) a decrease in the price of the share of 40 % or more in all other cases is not appropriate.
Our opinion and proposal is as follows:

(2) and (3) refer to so called “Pennystocks”, thresholds should be set by a decrease of price of 20% or more where the share price is EUR 1,00 or higher and by 40% or more where the share price is between EUR 0,999 and EUR 0,10. Shares with a share price below EUR 0,10 should not be screened at all. Decreases from 0,004 to 0,002 trigger useless alerts. These shares are of no major interest or, if listed in the main national equity index, have a threshold of 10% anyway.
C. Significant fall in value for sovereign bonds
An increase of 7 % or more in the yield across the yield curve during a single trading day for the relevant sovereign issuer being considered as a significant fall in value for a sovereign bond is not appropriate.
The method used for the definition is not practible in some cases as it is leading to unfeasible results. A change in the price of the bond should also be the basis for a definition here in the same way like set out for shares. In practice a decrease in the price is much easier to calculate and this method does not lead to blurred results. Those occur in bullet bonds which are close to final maturity. Even slight changes in price lead to enormous increases in the yield. Alerts triggered under such circumstances are complete useless with respect of goals of the SSR. In other words there is no significant fall in the value of the bond even if there is an increase of 7% or more in the yield across the yield curve during a single trading day.
D. Significant fall in value for corporate bonds
An increase of 10 % or more in the yield of a corporate bond during a single trading day being considered as a significant fall in value is also not appropriate with the same arguments as under (C.).
E. Significant fall in value for money-market instruments
A decrease of 1,5 % or more in the price of a money- market instrument during a single trading day being considered as a significant fall in value is appropriate.
F. Significant fall in value for exchange-traded funds
A decrease of 10 % or more in the price of an exchange-traded fund, including 

exchange-traded funds that are UCITS, during a single trading day being considered as a significant fall in value is appropriate.
Q 29:    Do you consider thresholds should be set for significant price falls in UCITS and commodity derivatives? If so, how should they be set and at what levels 

UCITS: a threshold could be set for an decrease of 10% or more during a single trading day.
Commodity derivates: this issue is not relevant for the exchanges in Hamburg and Hannover.
Q 30:    Do you have any other comments on the provisions of the Regulation concerning intervention powers and emergency measures or on how they have operated since 1 November 2012? 

The procedure set out in Article 23 of the SSR is too complicated not workable with respect to the short time frame. In case of shares with a foreign home market there are often only a few trades even in longer time periods. The importance of a short selling ban for a domestic exchange for example is higher than for a foreign regional exchange. This means vice versa that a short selling ban on a liquid share by a foreign regional exchange would make no sense, if the domestic exchange where this stock is traded, would not take any measures at all.

Therefore there should be a competence of the CA of the domestic market for a short selling ban throughout the EU.

In Germany 8 exchanges have to make a decision, because they have been characterized as CA (Competent Authority) by German law. In cases where a foreign CA has banned short selling in their jurisdiction, the decision to follow or not to follow this measure should be taken by one CA per country (in Germany it should be BAFIN) only.
We already faced some situations where CONSOB announced a ban on short selling and eight exchanged had to decide how to cope with it. In the end this lead to the unsatisfactory result of contradictory decisions.
