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3 August 2012
Re: Consultation Paper Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories




Bloomberg L.P. (“Bloomberg”) welcomes the opportunity to comment on the Consultation Paper.

Contracts having a direct, substantial and foreseeable effect within the European Union and anti-avoidance


Under the European Market Infrastructure Regulation (“EMIR”), over-the-counter (“OTC”) derivative transactions between two non-EU counterparties may fall within the scope of EU regulation and be subject to EMIR's clearing obligation or its risk mitigation obligations where both counterparties would be subject to EMIR if they were established in the European Union and "the contract has a direct, foreseeable and substantial effect within the Union or where such an obligation is necessary or appropriate to prevent the evasion of any provisions of this Regulation." 
 The broad extra-territorial scope of this gives rise to potentially significant concerns to participants in the global derivatives industry, particularly since other jurisdictions (including the US) have, or are developing, their own OTC derivatives clearing initiatives in response to the G.20 commitment.

We welcome the fact that ESMA is clearly alive to, and expressly highlights in its consultation paper, the importance of implementing EMIR so as not to cause a “disruption of the global nature of the OTC derivatives market or in the impossibility for certain counterparties to enter into OTC derivatives transactions with each other”.
 We strongly endorse ESMA’s efforts in ensuring that this goal is reached and agree that the best way forward is for ESMA to continue its discussions with third country supervisors to achieve international consistency. It would have been a mistake to rush to develop unilateral technical standards. The duplications and conflicting requirements which might otherwise result could be severely damaging to the industry.

We also appreciate the desire to have provisions to deal with the attempted evasion of the European Union requirements but would argue (as stakeholders have already done) that there should be a clear distinction between the structuring of transactions deliberately to evade EMIR, for which anti-avoidance provisions are appropriate, and the structuring of transactions entered into with non-EU entities or branches which are entered into for legitimate business and commercial reasons and which, in any event, may be subject to analogous third country provisions . 

Furthermore, both in EMIR and in ESMA's consultation paper, the "direct, substantial and foreseeable effect" formulation, while not yet defined, is seen as something different to evasion and, as ESMA recognizes a technical standard on this will need to be carefully developed – whilst we can see the desire to have measures to avoid situations in which serious disruption would be caused to the European Union derivatives market, we believe it is important that these do not amount to (or be seen as) a form of economic protectionism.

In short, the circumstances in which the jurisdiction of EMIR may extend to transactions outside the European Union should be narrowly drawn to those circumstances in which there is deliberate evasion or significant detrimental effect on the EU market which cannot be addressed by relevant third country measures.  An international co-operative effort between supervisors is required.

With that said, we think ESMA's policy goals can best be achieved through a “mutual recognition” regime (under which there would be mutual recognition of other supervisors’ and clear understanding of where jurisdictional parameters lie). We would, therefore, respectfully ask ESMA to thoroughly evaluate the consequences of imposing an equivalent reciprocal recognition obligation on the OTC derivatives market. If ESMA is confident that comparable home country regulation exists, it would not need to regulate non-EU OTC derivatives transactions of EU market participants.


In our view, a mutual recognition regime is the most efficient way for ESMA to fulfill its mission of "safeguarding the stability of the European Union's financial system."
 A mutual recognition regime focused on international consistency, not equivalence, will allow counterparties to carry out their business and manage their risks in a safe and efficient way. It would remove duplicative and conflicting requirements that cannot be achieved (i.e., clearing a swap in two jurisdictions). Most importantly, a mutual recognition regime respects the sacrosanct principles of national sovereignty, international comity, and it achieves ESMA's policy objectives while recognizing that no two financial regulatory regimes are identical.

Trade repositories


While we understand ESMA intends to release a consultation in the near future that specifically addresses cross-border issues, we wanted to take this opportunity to emphasize the importance of ensuring that the mechanisms in Article 77 of EMIR as regards recognition of third country trade repositories (“TR”) are put in place as soon as soon as possible. In our view, recognition of third country TRs by the European Union is essential to prevent the fragmentation of OTC derivatives data across jurisdictions. Without mutual recognition, TRs would be forced to conduct local operations in every jurisdiction. While this may sound good in theory, we believe this policy could undermine the ability of ESMA to obtain a comprehensive fully aggregated and netted view of the global OTC marketplace. If ESMA cannot view the global OTC derivatives market as a whole, then it may be unable to act quickly during periods of market stress or dislocation. We believe adopting a mutual recognition regime that recognizes third-country TRs is the only way for ESMA to truly understand and analyze systemic risk as it develops in the international financial system and to adequately conduct meaningful surveillance and oversight of the OTC derivatives market. 

We appreciate the opportunity to submit these comments.  If you should have any questions, please contact Constantin Cotzias at 44 207 330 7500.

Respectfully submitted,

Constantin Cotzias
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� Regulation on OTC derivative transactions, central counterparties and trade repositories of 4 July 2012 (European Market Infrastructure Regulation), Art. 4(4) and 11(14)(e) 


� Consultation Paper Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories, 25 June 2012/2012/379, page 22, paragraph 113.





� http://www.esma.europa.eu/, "About ESMA".
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