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	Date: 26 September 2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - ESMA's technical advice to the European Commission on delegated acts required by the UCITS V Directive, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type < ESMA_UCITS_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 24 October 2014. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
III. Advice on the insolvency protection of UCITS assets when delegating safekeeping (Art. 22a(3)(e)
 and 26b(e) UCITS V)
Q1: Do you agree that the steps to be taken by the third party are ultimately intended to ensure that the level of segregation foreseen under 22a(3)(d) of the UCITS Directive is recognised in the context of an insolvency proceeding involving the third party?

<ESMA_UCITS_QUESTION_1>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_1>

Q2: Do you consider that the level of segregation foreseen under Art 22a(3)(d) of the UCITS Directive should protect UCITS assets from claims by creditors of an insolvent third party which had been delegated the safekeeping of the assets by the UCITS' depositary?

<ESMA_UCITS_QUESTION_2>

Yes, we do. In addition, we consider as a prerequisite, the harmonization at an International level (i.e. IOSCO level) of the insolvency laws in third country jurisdictions, as mentioned in ESMA’s consultation as regards their effects on assets segregation.
<ESMA_UCITS_QUESTION_2>

Q3: Are there other measures which could also help achieve this objective?

<ESMA_UCITS_QUESTION_3>

 We consider that when the depositary becomes aware that segregation is no longer sufficient it must immediately inform the management company in order to take appropriate measures.

In most cases, a security is located in the country of the issuer and in case of necessity the depositary will have to find another delegate in the same country which will not always be possible. In such a situation the solution will be either to sell these securities – if still possible – or to convert from a bearer form  to a registered form (a security that is registered in the books of the issuer in the name of the owner). 
<ESMA_UCITS_QUESTION_3>

Q4: Do you agree with the steps to be taken by the third party as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_4>

 Yes, Amundi agrees with the steps identified and in particular with the reference to IOSCO principles for the sake of delegation in third countries. In addition we suggest to apply also this level 2 requirement to the case of sub-delegation. This would be consistent with the approach taken in AIFMR (e.g. Art 98(4)). We have a further remark on the hypothesis done by ESMA that within the EU, insolvency regulation will provide that the assets of a UCITS cannot be distributed to the creditors of a third party located in the EU in case of its insolvency: we would consider that this statement, presented as an expectation, should be confirmed by ESMA after a thorough review of local practices.
<ESMA_UCITS_QUESTION_4>

Q5: Do you consider that there are any specific difficulties that may arise in verifying the applicable insolvency regime that makes the proposed rules difficult to be complied with? In particular, do you consider the requirement for the third party located in a jurisdiction outside the Union to obtain independent legal advice could give rise to specific issues?

<ESMA_UCITS_QUESTION_5>

 Yes of course there may arise difficulties depending upon the local insolvency regime; but the relevant information will be part of the investment decision by the asset manager. On top of the preceding remark on EU members’ insolvency law, we do fear that it might be difficult to issue a legal opinion for some countries where securities laws are totally different from those we experience in other European countries. The more so if we consider re-use possibilities.

Due to the cost of legal advice and to the uncertainty of getting a clear position from private lawyers such provision should be ultimate and only required in case other means of investigation would not be available (e.g. national regulators’ analyses, industry associations, ISDA legal opinions, etc.).
<ESMA_UCITS_QUESTION_5>

Q6: Do you expect a significant increase in terms of costs that would be faced by the third party delegated entities located in jurisdictions outside the Union in order to obtain independent legal advice on the applicable insolvency regime? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_6>

As a consequence of what is said above and of the large scope of the legal opinion, including pledge an all types of re-use, the additional cost linked to the legal advice needed for any jurisdiction outside the Union – if no other solution is provided – may be significant; it will be taken into account in the investment decision.
<ESMA_UCITS_QUESTION_6>

Q7: Would you suggest requiring the third party to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_7>

 We would insist on the necessity to inform the depositary in case there are changes in the regulation. Even if the conditions are still met in its view, the third party should inform of the changes in the regulatory framework; that would be a way to verify that a reassessment has been conducted.
<ESMA_UCITS_QUESTION_7>

Q8: Should any specific consideration be given to the scenario where the third party further sub-delegates the safe-keeping of the UCITS’ assets in accordance with Article 22a(3), last sub-paragraph of the UCITS Directive (as inserted by UCITS V)? Should the third party take any additional/different steps or measures in this case?

<ESMA_UCITS_QUESTION_8>

 In addition to our answers to questions 4, 5 and 7, we believe that the depositary should contractually be required to be informed in advance when the sub custodian plans to further sub delegate its function, and that they should have some kind of access to the effective custodian in order to avoid any downgrading or deterioration in the chain of delegation. 
<ESMA_UCITS_QUESTION_8>

Q9: Do you agree with the steps to be taken by the depositary as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_9>

Yes. We think however that the proposed text should mention the regular review of the initial assessment as to the quality of the third party.
<ESMA_UCITS_QUESTION_9>

Q10: Do you expect any significant one-off and ongoing compliance costs for depositaries in order to take the steps identified above? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_10>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_10>

Q11: Would you suggest requiring the depositary to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_11>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_11>

Q12: Which measures do you think should be taken by the depositary and/or the investment company/management company in the best interest of the investors once the depositary has informed the investment company or the management company on behalf of the UCITS that the segregation of the UCITS’ assets in the event of insolvency of the third party is no longer guaranteed in a given jurisdiction located outside the Union? Would the transfer of the relevant UCITS’ assets held by the third party in a non-EU jurisdiction to another (EU or non-EU) jurisdiction which recognises the segregation of the UCITS’ assets in the event of insolvency of the third party/depositary be a possible measure?

<ESMA_UCITS_QUESTION_12>

In most cases, a security is issued by an entity  in a country where it is  located and it is not possible for the depositary to select a third party which is not located in this country. This is the reason why an annual review in case of delegation is necessary in order to predict possible problems: “mieux vaut prévenir que guérir”.
<ESMA_UCITS_QUESTION_12>

IV. Advice on the independence requirement (Art. 25(2) and 26(b)(h) UCITS V)

Q13: Do you agree with the identified links that may jeopardise the independence of the Relevant Entities? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_13>

The prohibition of cross-shareholdings/group inclusion goes far beyond the legal basis set out in the level 1 of the UCITS V directive, and we doubt that such provision would provide higher investor protection.

As said above, many financial groups have developed asset management and depositary bank businesses which represent a significant share of the global market of depositaries of UCITS. We have never seen any example of lack of independence in the control assumed by these depositaries on their parent management company which could justify the separation suggested by ESMA. The prohibition of cross-shareholding (1st option) would lead to huge costs which would be the most detrimental for investors and for European financial markets.

We strongly believe that there is no reason for this long established integration to be abolished or challenged by any level 2 measures for the following reasons:

1.
The AIFM level 1 and level 2 requirements with regard to oversight duties, asset segregation, due diligence, and liability regime for depositories already provides the adequate means of sound custody.

2.
The new UCITS regulatory framework will provide investors with an even greater level of protection through new criteria of eligibility, selection of directors, strict and detailed internal procedures, adequacy of resources and competences and reporting on the safeguard of assets performed by an independent audit firm.

In that respect, we would like to draw ESMA’s attention to the recently published IOSCO consultation report on Principles regarding the Custody of Collective Investment Schemes’ Assets, in particular the draft Principle 4 thereof, where it is recognised that the notion of “independence” may vary largely among jurisdictions and that “all regulatory regimes should seek to ensure that the custodian is independent in the way it performs its obligations, i.e. a custodian should be functionally independent of the responsible entity”.
<ESMA_UCITS_QUESTION_13>

Q14: Do you consider that any additional links should be taken into account such as, for instance, the existence of any contractual commitment or other relationship which would affect the independence of the Relevant Entities? If yes, please provide details.

<ESMA_UCITS_QUESTION_14>

The functional independence would be best achieved through the implementation of the UCITS Directive’s own conflict of interest rules across jurisdictions. Additional measures to ensure that the Relevant Entities remain functionally independent could include any of the following: 

· Independent oversight over the management company and depositary by control functions such as IA, Risk and Compliance;

· Clear separation of reporting lines;

· Effiscient Chinese walls.
<ESMA_UCITS_QUESTION_14>

Q15: Do you consider that the cumulative presence of all or some of the identified links is necessary to jeopardise the independence of the Relevant Entities or the presence of any of these links is sufficient to determine a lack of independence?

<ESMA_UCITS_QUESTION_15>

 We are strongly opposed to the idea that cross-shareholdings/group links may jeopardise the independence in the way a depositary will exercise its mission.

However, we agree with the opinion that a certain level of common management/supervision, could to a certain extent, interfere with the independence of the depositary. The independence of the management company towards the depositary raises no problem  in the context of continental securities legislation where the owner has an effective property title on securities. 

<ESMA_UCITS_QUESTION_15>

Q16: Do you agree with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of the Relevant Entities? 
Do you have any alternative options to suggest, taking into account those identified under paragraph 47?
<ESMA_UCITS_QUESTION_16>

The notion of “supervisory functions” in the consultation is not quite clear. If it refers to the mission of supervisory of the depositary in relation to the respect of the rules of incorporation of all funds managed by the asset managers, then we do agree with the proposed option of separation. But if “supervisory functions” refers to the role of the Conseil de surveillance in companies with a dual governance (Conseil de surveillance and Directoire) then such a provision would not make much sense because it is not the mission of a Conseil de surveillance to cope with the specific mission of supervision of a depositary. In order to avoid any confusion, supervisory functions should be well specified in level 2 and a distinction should be made vis-à-vis management body functions.

So Amundi agrees with ESMA’s decision to only discuss option 1 in § 47, as it is clear and easy to control. But we consider that ESMA should analyse in more detail the notion of Management body. We think that the suggested impossibility to be part of the management of both the depositary and the asset manager is adequate if it is limited to the effective management of those companies. In other words the body that is in charge of the supervisory function should be considered as such and not be assimilated to management body. Even in case of a single body, effective management is conducted by a limited number of staff, CEO and senior deputies; these persons should be prevented from managing the other firm.

With that understanding we support ESMA’s proposal. 
<ESMA_UCITS_QUESTION_16>

Q17: Do you consider that the cap of one third of members of the body in charge of the supervisory functions of one of the Relevant Entities to also be members of the management body, the body in charge of the supervisory functions or employees of the other Relevant Entity is appropriate? Would you suggest any alternative percentage? If yes, please provide the reasons why.

<ESMA_UCITS_QUESTION_17>

If the “supervisory functions” does not refer to governance functions but only to the control of the respect of the rules of incorporation of the funds by the depositary, we consider that a member of the asset manager should not be part of these functions. And this is the main point which should be addressed in this consultation. If supervisory functions refer to governance, then the cap of one third may be judicious. 

In the perspective of our previous comments we consider that § c) and d) in the draft advice of the page 22 (Common management / supervision) should be deleted.
<ESMA_UCITS_QUESTION_17>

Q18: Do you have knowledge of any restructuring in the composition of the management bodies/bodies in charge of the supervisory functions of any Relevant Entities that would be triggered by the identified option? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_18>

If the question is correctly addressed as explained above it will not have any detrimental consequences.
<ESMA_UCITS_QUESTION_18>

Q19: Which of the two identified options do you prefer? Would you suggest any alternative option? If yes, please provide details.

<ESMA_UCITS_QUESTION_19>

 Indeed we have a clear preference for the second option. Amundi and its main depositary belong to the same Group which provides a lot of advantages on an operational perspective. When managing a large number of funds (around 3 000) for a great number of investors, relations with the depositary must rely on an high degree of automation. A strong integration of process is necessary to reach this level of automation, which is easier to achieve when parties belong to the same group. In fact, thanks to this automation the costs of the depositary function is lower in our Group, to the benefit of our investors.
<ESMA_UCITS_QUESTION_19>

Q20: Under the second option, do you consider that it would be appropriate to require that – whenever the Relevant Entities are part of the same group – at least one third of the members of the management body of the management company/investment company and depositary should be independent? Would you suggest any alternative percentage? If yes, please provide the reasons why. 

<ESMA_UCITS_QUESTION_20>

If the regulator considers it necessary to have independent members in the respective boards, it won’t be a major problem but the requirement could be limited to the number of one or two. This arrangement would allow reaching a compromise without unnecessary and excessive constraints.

Nevertheless we have three remarks about this topic:

1. The potential reputational risk to the Group far outweighs any hypothetical potential gains that may be derived in some cases from a non-respect of the rules of incorporation and therefore this question of independence is not very relevant. In addition, when the link between the depositary and the asset manager is a commercial one, the same problem of independence may arise.

2. In case the depositary faces a compliance problem with the asset manager belonging to the same Group, the arbitrage of the General Supervisor of the Banking Group will solve the problem, quicker and better than through a trial.

3. If the aim of having independent directors is to impede any kind of illicit complicity between the management company and its depositary, we feel that the presence of directors representing the bank, the clientele of which funds’ are under management, would prevent any such complicity.

In addition, let us remark that the reference to the Madoff case when considering the independence of depositary in the context of large Banking Group is non-sense. The provision of AIFMD and of UCITS level 1 have given the answer to this risk of swindle. Of course regulators have to be more cautious in their control when the custody of assets is given to a small entity.
<ESMA_UCITS_QUESTION_20>

Q21: Do you agree that the concept of independence should be understood as requiring that independent directors should not be member of the management body or the body in charge of the supervisory function nor employees of any of the undertakings within the group?

<ESMA_UCITS_QUESTION_21>

 Yes : it is the definition of an independent director.
<ESMA_UCITS_QUESTION_21>

Q22: Do you have knowledge of the impact that each of the two options identified would have in terms of restructuring the shareholding of any Relevant Entities or finding alternative service providers? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_22>

In many continental countries, it is clear that the option 1 would have huge detrimental effects. In this respect, we are quite surprised by data provided in the consultation about Luxembourg on page 37 : only 14% of the existing structures would be impacted !? In any case we do believe that the impact in terms of volume would be much more significant and that this figure is either wrong or results from an approach which is inadequate.

In addition, Amundi would stress on the fact that the restructuring of shareholdings would most likely entail higher costs for UCITS investors, not only linked to the restructuring itself but also to the loss of the benefits provided by the industrial integration mentioned above. 
<ESMA_UCITS_QUESTION_22>

Annex III

Cost-benefit analysis

Q23: Do you agree with ESMA’s approach to discard the second and third options described above?

<ESMA_UCITS_QUESTION_23>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_23>

� Article 22a(3)(d) in the text of UCITS V published in the Official Journal.
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