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	Date: 7 November  2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

France is the home Member state of Amundi Group.
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

Amundi Group has marketed a dozen of AIFs in other Member States: Belgium, Italy, Nederland and the UK.
<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

We have five AIFs managed in two other Member States by Amundi Alternative Investments: one AIF managed in Luxembourg and four AIFs managed in Ireland.
<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

For Amundi Alternative Investments, the subsidiary of Amundi specialized in the management of alternative funds, the possibility of managing directly AIFs registered in other countries provides a good opportunity. 

But Amundi AI faced a major problem with the passport since they did not receive any information about fees to be paid to Regulators after passporting their funds which, of course, is worrying because they do not know what they will have to pay at the end of the day.
Amundi faced another major problem with employee savings scheme (FCPE) which are now considered as AIF as the German and the Dutch Regulators refused to provide a passport for these funds in which German and Dutch employees working in subsidiaries of our Corporate clients have already invested. Until now FCPE had no special cross border regime and were admitted without restriction by these regulators. 
Generally speaking, the question of costs for registration is the major problem we identify. For other aspects, the experience is too recent to draw conclusions.
<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

Amundi AI which could be interested by the management passport in Luxembourg is deterred by the requirement of a General Partner located in Luxembourg. The fact that the majority of SICAV Directors have to be based in Luxembourg is another impediment.
<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

The only issue that we faced until now is the problem with employee savings scheme mentioned above with BaFIN and with the Dutch Regulator. This problem is all the most surprising in so far the considered funds are not general FCPE but are funds invested in special shares issued by the Company to the benefit of their employees at a price which is most often lower than the market price. The restriction imposed by these regulators leads to withdraw an advantage to these employees!
<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

Amundi Group does not operate under any of those two Articles.
<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>

See question N°1
<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

It seems too early to answer to this question and to the following similar questions.
<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

National Private Placement regime has a major advantage: it does not generate registration costs. In addition it is a quite flexible regime and we consider that it fits well for Institutional Investors. Therefor we consider that this regime should be maintained in Europe despite the enforcement of AIFMD. In addition it provides a good solution for non EU AIFs. For reasons developed below it would be less paradoxical to maintain this status instead of introducing the passport for non EU AIFs and for non EU AIFMs.
<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

The EU single market for funds is already very opened compared with the majority of external market. For example it is very easy to create a subsidiary in Europe and to sell funds that are, in fact, managed in other countries. We see this state of play as a major disadvantage to EU asset managers compared for example to US asset managers.

The extension of the passport to non-EU AIFMs would create further competitive disadvantage, particularly in cases of lighter regulatory regimes or much larger internal markets that allow economies of scale which are impossible in the EU. 

In this context we fully support ESMA’s approach (paragraph 7) to conduct their assessments for each individual non-EU country and to issue advice to the Commission on a country-by-country basis, taking into account the reciprocity in terms of market access.
<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

In order to avoid any such risks and on the basis of the AIFMD Level 1 text, we believe that the mechanisms for an extension of the AIFM passport (especially Article 37 on authorisation in the Member State of Reference) should already safeguard a level of investor protection comparable to standards applicable within the EU. This also relates, in particular, to the requirement to ensure general compliance with the AIFMD under Article 37(2) and to further conditions for authorisation under Article 37(7).

The assessment of existence of same conditions between the EU and the relevant third countries should include not only the assessment of the regulation itself, but also the way the enforcement of the rules is carried out locally in practice.
In fact, if the rules or the enforcement of the rules are less stringent in some third countries, it might become ultimately a way for circumventing the EU rules as it would create an incentive for “bad” EU players to relocate themselves outside Europe before re-entering the Single Market from these third countries. 

<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

Yes there would be a disadvantage as shown by AFG in its reply to this question due in particular to less stringent rules in terms of custody rules in various major countries. 
<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

Most non-EU countries impose heavier requirements for foreign funds in comparison with what would be required from non-EU AIFMs to get access to the EU market as shown in our reply to question 25. Let us mention that we strongly support ESMA when asking these questions which are fully in line with the AIFM Level 1 Directive, Article 67, § 2 which clearly states that:

“ESMA shall base its opinion and advice on the application of the passport to the marketing of non-EU AIFs by EU AIFMs in the Member States and the management and/or marketing of AIFs by non-EU AIFMs in the Member States, inter alia, on (…):

(c) as regards the functioning of both systems, the potential market disruptions and distortions in competition (level playing field) or any general or specific difficulties which EU AIFMs encounter in establishing themselves or marketing AIFs they manage in any third country.
<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

The US market is clearly one of the most difficult market to enter and one which shows the most striking unbalance in terms of market access. In fact, US actors have been the most active asset managers in Europe for the five last years while European fund managers have a very weak position in the US.

We provide hereafter all barriers and constraints that a non US actor has to face when trying to get access to the US market:

1. For investment management services (i.e. MiFID activity in EU-speak; “investment advice” in US-speak), non US managers have to register with the SEC which entails heavy consequences in terms of organization, compliance and reporting.

2. EU managers have to register at US level to be allowed to receive a delegation from a US manager.

3. Any foreign manager which provides investment management or investment advice (as an adviser or sub-adviser or manager or sub-manager) to a “mutual fund” (i.e. fund registered with the SEC for public distribution) must be registered with the SEC.  
4. Foreign managers are required to register with the SEC unless they can rely on the “foreign private adviser” exemption from registration (i.e., having fewer than 15 US clients or US investors in funds and AUM from those clients/investors of less than $25 million, and manager cannot hold itself out to the US public as an investment manager).  

5. It is impossible for a US asset manager to delegate the management of a US mutual fund to a European asset manager if the European asset manager has not been registered at US level.

6. As for the sale of foreign funds in the US: 
· There are regulatory barriers for selling investment funds in the US or even for the free investment in EU investment funds by US citizens at their own initiative (e.g. following the adoption of the Dodd Frank Act, EU asset managers developed disclaimers describing that their funds are not intended for US clients). 

· Section 7(d) of the Investment Company Act of 1940 prohibits the public offering of funds domiciled outside the US.  Non-US funds can only be sold on a private placement basis in reliance on an exception under the Investment Company Act.  A fund must comply with one of the following: (i) limit of 100 US persons in the non-US fund, or (ii) sales only made to “qualified purchasers” (generally, individuals with $5 million in investments or entities with $25 million in investments).  A fund must choose to rely on either (i) or (ii) and cannot mix the two exemptions.

· It is a lengthy and burdensome process to bring a fund and its offering documentation into compliance with SEC public offer requirements and to meet significant ongoing compliance, governance, and reporting requirements for a fund offered to the public in the United States (initial legal fees in excess of USD 200,000 and ongoing compliance, operational, and other related expenses that could well exceed USD 200,000 annually).

· Shares of non-US funds must be sold based on an exemption from registration under the Securities Act of 1933 (on a private placement basis, generally to investors who are “accredited investors” under Regulation D (generally an individual with net assets of $1 million or income for last 2 years of at least $200,000 annually, or an entity with net assets of $5 million).

7. Funds being sold on a private placement basis must file a Form D with the SEC and state securities regulators.

· If the non-US fund is marketed to public pension plans subject to the US Employee Retirement Income Security Act of 1974 (ERISA), the fund must ensure that total ERISA benefit plan investment is kept below 25% of any class, or the manager to the fund may be deemed to be a fiduciary subject to ERISA. 

· Local offering for clearing and settlement is extremely difficult for foreign entities (self-clearing license requirements). 
· There are some market practices limitations: foreign funds must be NSCC eligible (incorporation is lengthy process) and trading of offshore funds through major platforms is less cost effective and all settlements are USD driven;

As for Tax barriers, PFIC Regime: Non-U.S. corporate funds are “passive foreign investment companies” (“PFICs”).  U.S. taxable investors investing in non-US funds will prefer an investment structured as a partnership.  US taxable investors investing in a PFIC are subject to a more disadvantageous tax regime than if they invest in a U.S.-domiciled fund or a non-U.S.-domiciled partnership. A fund can take steps to assist investors to comply with certain PFIC reporting obligations.

With regard to operational barriers, Joining DTCC as a member is a long and heavy process.
· Afterwards, the funds (to be available for the offshore space only) need to be NSCC eligible. This implies a specific IT protocol to be developed; 
· As per our knowledge the entire process does not take less than 6-9 months;
· Other US rules apply, such as:
· “U.S. Shareholder” rules as described in the Code which de facto limit US investors to less than 10% of the foreign fund’s share capital;
· Controlled Foreign Corporation rules (CFC) which may also limit US ownership.
As a consequence of all this a public global survey carried out by PWC Luxembourg on domiciles used by the top 50 cross-border management groups for their cross-border sales revealed that out of more than 76,500 cross-border fund registrations existing at end 2013, only 5 non-US funds were registered for distribution in the US!...
The Chinese market remains quite difficult to access but it is possible to establish a ‘Fund Management Company’ with a maximum of 33% stake ; once registered the market provides with good perspectives but it is only possible to market funds registered in China. The new Honk Kong & China fund recognition agreement only allow for funds registered in Hong Kong to be marketed in China and vice-versa. All our UCITS funds registered in Luxemburg and marketed in Hong Kong have no access to the continental market. To be registered a fund must have at least one year track record and may not include derivatives.
The Hong Kong market has been for long an important market for Amundi (ex CAAM and SGAM with local entities). It is one of the most accessible as well as the Singaporean market and, to a lower degree, the Korean market. Foreign funds suffer with fiscal discrimination in this later country.
The Japanese market is also an ancient market for Amundi. Though bureaucratic and slow, once achieved the registration of a management company and of the funds this market provides good opportunities. Though registered in Japan, the management of the funds may be delegated to a foreign company.
The Indian market is also extremely bureaucratic with lengthy proceedings. But this does not mean discrimination against foreign actors. It is necessary to have a registered management company  and also a banking partner in India because the distribution of funds is only through banks. The capital of the management company may be with 100% foreign control.
This is what we can say through our experience with eastern markets.
<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

See our answer to question 25.
<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_29>

	
	10



