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Dear Sir, Madam,

Allianz appreciates the opportunity to take part in the consultation of the ESMA's draft technical advice on possible Delegated Acts concerning the regulation on short selling and certain aspects of credit default swaps ((EC) No XX/2012). 

Our comments are appended to this letter. 

We would be happy to discuss these comments further with ESMA if this would be of assistance to the Authority.

Yours faithfully

Martin Wilhelmi


Michael Sieburg
Martin Wilhelmi


Michael Sieburg
Group Legal & Compliance

Allianz SE

I. Specification of the definitions laid down in the Regulation and in particular of when a natural or legal person is considered to own a financial instrument for the purposes of the definition of short sale (Article 2 (2))

Q 1

We welcome the clarification of the “economic ownership” of a purchaser between the trade date and the settlement of the purchase regardless of the civil or securities law of some Member States on the (legal) ownership of a financial instrument that is not transferred immediately after its sale.

Q 2 

A general exemption should be made with regard to incentive programmes under which listed companies grant right to employees or the management which are connected with the shares of the company. Incentive programmes for employees and management are widely used to participate in the performance of the shares of the employer (or its ultimate parent company). Such plans include e.g. rights for the physical delivery of shares, phantom stocks or payments based on the development of the share price (stock appreciation plans). Companies often use contingent or authorized capital to deliver shares under these incentive programmes. So in many cases the shares the incentive programme relates to will be issued only in the future. As ESMA correctly argues, liabilities to deliver non issued shares will not be considered for the calculation of a net short position. As far as cash settled plans are concerned, the granting of these incentive programmes can result in a short position of the issuer in its own shares from a technical point of view. However, the company granting these instruments has no intention to receive a financial advantage in the event of a decrease in the price of its shares. While speculative short sales are aiming at falling stock prices and are against the interest of shareholders incentive programmes - as part of the salary of employees - serve the opposite purpose. They are aiming at aligning the interest of shareholders and employees and it needs to be considered that the economic short position of the issuer of the shares is corresponding with the long position provided to its employees and managers. These aspects justify a treatment different from normal short positions resulting from transactions with third parties.

Especially cash settled incentive plans of listed companies, where the rules prohibit the transfer of the rights under the plan, should be excluded from the definition of short sales. In such cases the instruments not even qualify to be financial instruments. 

II. Specification of the cases in which a natural person or legal person is considered to hold a share or debt instrument for the purposes of Article 3(2), cases in which a natural or legal person has a net short position for the purposes of Article 3(4) and (5) and the method of calculation of such position, the method of calculating positions for the purposes of Article 3(4), (5) and (6) when different legal entities in a group have long or short positions or for fund management activities related to separate funds (Article 3(7))
Q 6 

Net short position in indices, baskets or ETFs

A short sale of a basket, index or ETF should only be taken into account in case the weight of a share is more than 20% in the underlying basket, index or fund. For practical reasons this would limit the costs for the investors because the coverage of indices is complex and expensive. Investors would have to break down the various indices to the shares included on a day to day basis and there is no certainty that the relevant data is available or available in a form that it is computable in the existing IT setup. While there are good reasons for macro hedges in well known indices, an investor interested in short positions of a specific share is unlikely to take that through an index, basket or ETF as long as the 20% threshold is not triggered. For those reasons in Germany, baskets and indices are excluded from the notification requirement for long positions in financial instruments enabling the purchase of a share, as long as a share represents not more than 20% of the value of the basket or index. 

Issued sovereign debt

The definition of “issued sovereign debt” has to include debt issued by a third party which is guaranteed by a sovereign issuer. Debt guaranteed by a sovereign issuer needs to be taken into account when calculating the total of sovereign debt issued by a sovereign issuer especially with the consequences for the calculation of the notification thresholds according to Article 7 (2).

II.IV. Method of calculating positions when different entities in a group have long or short positions or for fund management activities

The definition of a group should be as defined for the purposes of Article 2 (1)(f) of the Transparency Directive. To avoid further complications for market participants wherever possible, the short reporting should not deviate from principles established for reporting of long positions (important shareholdings). 

It is of crucial importance for investors that they can rely on the calculations of the long positions under the existing notification requirements for important shareholdings when calculating their long positions in the context of the short-position notifications. To require investors to implement a second system of calculating long positions would increase costs of investors and increase complexity of the notification regime. While investors would be left with higher costs it is questionable that market participants would be able to understand the even more complex notifications.

This principle should be considered also in the context of (1) disaggregating fund management companies and (2) calculating the position of a legal entity. 

(1) The mandatory aggregation of net short and long positions of all legal entities constituting a group is not in line with the aggregation rules (i.e., for management companies) as provided in the Transparency Directive 2004/109/EC and does not take into account that management companies act in the sole interest of the client and therefore, independent from the parent company. Therefore, a parent undertaking of a management company shall not be required to aggregate its net short and long positions with net short and long positions managed by the management company under the conditions laid down in Directive 85/611/EEC, provided that such management company exercises its voting rights independently from the parent undertaking. 

(2) ESMA proposes a concept “For a legal entity constituting of several different non-legal entities with different activities”. We strongly oppose to apply this concept and the connected concept of “decision maker” to companies not engaged in fund management. The concept may be justified for fund management activities, however it should be strictly limited to companies engaged in fund management. A requirement to report different positions within one legal entity is not in line with the reporting of long positions, which are reported as an aggregate position at the legal entity level. It seems very questionable to report e.g. two different short positions in share x, taken by a company which is known to be and has notified a large shareholding in share x. The concept of independent decision makers may also be seen as a contradiction of the overall responsibility of a board of managing directors for the activities of a company. 
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