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February 1th, 2013

Af2i Comments on the ESMA Consultations papers

Guidelines on key concepts of the AIFMD

Draft regulatory technical standards on types of AIFMD

Af2i welcomes the opportunity provided by ESMA through these present consultations to express his views.

AF2i is the French association of institutional investors, created in 2002 to represent the different families of Institutional Investors (insurance companies, pension institutions, foundations, corporate, special institutions (Caisse des Dépôts; FRR) etc. and to defend their interests in asset management issues, in France and in Europe. 
Af2i meet 76 major institutional investors as members representing more than 1.6 trillion € of assets under management and 60 asset management companies or providers as associate members.

Af2i welcomes this consultation paper as it detailed the different points of view of the respondents in the last discussion paper.
Af2i has not many remarks on these two consultation papers. That is why we answer on the same document.
I - Guidelines on key concepts of the AIFMD

Q1: Do you agree with the approach suggested above on the topics which should be included in the guidelines on key concepts of the AIFMD? If not, please state the reasons for your answer and also specify which topics should be re-moved/included from the content of the guidelines

We agree with this approach. 
Q2: What are your views on/readings of the concepts used in the definition of AIF in the AIFMD? Do you agree with the orientations set out above on these concepts? Do you have any alternative/additional suggestions on the clarifications to be provided for these concepts?

Af2i want to highlight that all Af2i members are institutional investors and have their assets regulated by a law, or a specific code (insurance code, social security code, etc.) or internal guidelines, defined by a central authority. Their assets are regulated and so called “eligible assets”.
Af2i think that, in the future, all eligible assets of the French institutional investors will probably have to be legally or an UCITS vehicle or an AIF undertaking. Due to this kind of “choice”, it could be necessary for an asset manager to submit for instance a dedicated undertaking to AIFMD, even if the main characteristics of the undertaking are not relevant to AIFMD. Institutional investors will accept to invest in this precise undertaking only if it has an AIF status. Having said this, it is clear that AIF may be defined as presenting the combination of key concepts described, but it is probably not sufficient. 
In that case, the relevant key concepts are more the “investment policy” and the type of collective undertaking. For this last key concept, the undertaking cannot be an UCITS, or a listed company or a simple commercial or entrepreneurial company. 
Q3: What are your views on the notion of ‘raising capital’? Do you agree with the proposal set out above? If not, please provide explanations and possibly an alternative solution.

We agree with this notion. Raising capital does not need an intensive marketing offer.
Q5: Do you agree with the proposed guidance for identifying a ‘collective investment undertaking’ for the purposes of the definition of AIF? If not, please explain why.

We agree that a “collective investment undertaking” 

· can be a dedicated vehicle for an single investor;
· cannot be an entity managing assets inside a commercial or entrepreneurial activity ;
· cannot be a listed company, whose market, quotation and information are regulated. 
Q7: Do you agree with the analysis on the absence of any day-to-day investor discretion or control of the underlying assets in an AIF? If not, please explain why.

Delegated assets suppose that the asset manager is responsible for day by day operations. In the particular case of dedicated undertaking, the control is more an ex ante definition of the guidelines and investment policy between the final investor  and the AM or an ex post appreciation of the assets and operations by an periodical investment committees. 
Q8: Do you agree that an ordinary company with general commercial purpose should not be considered a collective investment undertaking? If not, please ex-plain why.

We agree that an “ordinary company“ cannot be considered a collective investment undertaking, except when the real activity of the company is of course disguised. 
Q9: Which are in your view the key characteristics defining an ordinary company with general commercial purpose?
It is a non listed company whose activity, civil or commercial, cannot be resumed by the combination or interaction of the key concepts described in the present consultation paper:  ‘raise capital’, ‘collective investment’, ‘number of investors’, ‘defined investment policy’, ‘ownership of underlying assets’ and ‘control of underlying assets’.
Q10: Do you agree with the proposed guidance for determining whether a ‘number of investors’ exists for the purposes of the definition of AIF? If not, please explain why.

Yes, appropriate number of investors car begin by 1. 
Q12: Do you agree with the proposed indicative criteria for determining whether a ‘defined investment policy’ exists for the purposes of the definition of AIF? If not, please explain why.
We agree. It would totally abnormal to launch an AIF without a defined investment policy.
· 2- Draft regulatory technical standards on types of AIFMD

Q1: Do you agree with the approach suggested above on the topics which should be included in the draft regulatory technical standards? If not, please state the reasons for your answer and also suggest an alternative approach.

We agree with this approach.
Q2: Do you agree with the proposed definition of AIFMs managing AIFs of the open-ended/closed-ended type? If not, do you have any alternative proposal, in particular as regards the relevant frequency of redemptions for the open-ended funds?
The definition must not be reduced to the capacity of redemptions. Freedom in subscriptions is also important. Most of HF reduce the possibilities of purchases. 
In France, French employees saving funds are considered as AIF. The purchases of the shares are generally free for the diversified oriented ones, but many funds are invested in an only stock, the stock of the company. They are often closed-ended and the shares subscription period is very limited. Redemptions case are often the same as in diversified funds, but not always.
The redemptions are also restricted generally for five years, even until the retirement date. Nevertheless, redemptions are still possible for very limited reasons (death, wedding, or house acquisition). 
Q4: Do you consider that any possibility to redeem the AIF’s units/shares on the secondary market and not directly from the AIF should be taken into consideration when assessing whether an AIF is open-ended or closed-ended? Or do you co-sider that, as within the UCITS framework, only any action taken by an AIFM to ensure that the stock exchange value of the units of the AIF it manages does not significantly vary from their net asset value should be regarded as equivalent to granting to unitholders/shareholders the right to redeem their units or shares out of the assets of this AIF?
There are many possible cases of secondary markets, and there is no universal solution. Each time there is a possibility of competition between the markets and the stakeholders on the liquidity on the fund, it is an open-ended fund.
For instance, some funds (SICAF in France, trusts in UK, etc.) are listed and shares can be negotiated even if subscriptions/redemptions are closed. 
Some others fund shares are listed and at the same time can be purchased at the NAV. It is the case for ETFs. ETFS are opened-ended funds.

A third solution is to transfer shares of a fund with a discount agreement between the seller and the buyer, outside the view of the asset manager. It is generally the case for private equity fund shares or real assets fund on a “secondary” market.
Q7: Do you consider that there is a need to develop further typologies of AIFMs where relevant in the application of the AIFMD? If yes, please provide details on the additional typologies sought.
The responses to the present consultation may give new ideas on these subjects.
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