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Consultation Paper (CESR/09-665): Understanding the definition of advice under Directive
2004/39/EC of 21 April 2004 on markets in financial instruments (“MiFID”)

We write in response to the CESR Consultation Paper “Understanding the definition of advice
under MIiFID" (the “Consultation Paper’). Our comments relate to Part 5a of the Consultation
Paper and, in particular, respond to question 7.

In summary, and as discussed more fully below, we consider that the following factors helpfully
assist in determining whether or not corporate finance advice is being provided:-
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the type of transaction contemplated by the advice; and

the objectives and type of client receiving the advice.
Provision of specifically-remunerated advice on a stand-alone basis

A clear distinction between “investment advice” (Section A(5) of Annex | to MiFID) and the
ancillary service described at Section B(3) of Annex | to MiFID (‘corporate finance
advice”) is important for many types of adviser.

This includes advisers otherwise outside the scope of MIFID such as the significant
number of consulting and corporate finance firms which regularly provide specifically-
remunerated corporate finance advice to clients on a stand-alone basis (i.e. not as part of
any other professional activity).

Such firms are often engaged to collate and analyse market sector and company-specific
information in order to draw up short-lists of potential target undertakings suitable to their
clients’ investment or acquisition objectives.
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This advice is neither: (i) ancillary to an activity or service within Section A of Annex I; nor
(i) advice within the exemption in Article 2(1)(j) of MiFID. Consequently, whether such
advice is determined to be corporate finance advice or investment advice is determinative
of whether those firms must be regulated under MiFID.

Distinction between investment advice and corporate finance advice

Investment advice and corporate finance advice were, in Council Directive 83/22/EEC of
10 May 19893 on investment services in the securities field (the “ISD"), separate “non-core
services” (Section C of the Annex to the ISD). That these two types of advice were listed
as separate services tends strongly to suggest that the former was not regarded merely
as a corollary or sub-set of the latter but that each type of advice was a distinct head of
activity capable of being performed independently.

With the replacement of the ISD by MIFID, both types of advice were preserved,
essentially without amendment, but with “investment advice” alone promoted to Section A
of Annex | in MiFID. Recital (3) to MiFID explains:-

Due to the increasing dependence of investors on personal recommendations, it is
appropriate to include the provision of investment advice as an investment service
requiring authorisation.

The fact that corporate finance advice was not also promoted to Section A indicates that
the requirement for authorisation was not intended to encompass corporate finance
advice alone. In addition, the fact that corporate finance advice was retained as a
separate and distinct activity indicates that it must be possible to provide corporate
finance advice without providing investment advice.

“Investment advice” (as now defined in Article 52 of Commission Directive 2006/73/EC) is
a broad enough concept also to encompass types of corporate finance advice falling
within the second limb of Section B(3)of Annex | to MiFID:- “advice and services relating
to mergers and the purchase of undertakings”. As is stated in paragraph 76 of the
Consultation Paper, the “two forms of advice appear fo overiap to a very significant
extent’. The definition indeed encompasses the “personal recommendation” (as defined
in Article 52) integral to the scenario described above, whereby an adviser is retained to
produce a short-list of potential acquisition targets for a client on a stand-alone basis and
in so doing provides what we would expect should be categorised as corporate finance
advice.

In our view, the position of many advisers, including those consulting and corporate
finance firms providing stand-alone advice in relation to potential acquisitions, would be
clarified to a great extent if, when determining the nature of any advice, the following
factors were taken into account: (i) the type of transaction contemplated; and (ii) the type
and objectives of the client. The characteristics of corporate finance advice under these
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heads, in our view, distinguish it from investment advice and justify the attendant
reduction in investor protection.

Type of transaction

The starting point when distinguishing between corporate finance advice and other forms
of advice should be that corporate finance advice relates to “mergers and the purchase” of
undertakings (Section B(3) of Annex | to MiFID).

The emphasis is clearly on the sale or purchase of a business or of a company, in either
case valued as such, as distinct from primary / secondary market transactions in
investments (where the emphasis is on the sale or purchase of financial instruments such
as shares, valued as such).

Objectives and type of client

Advice can also be distinguished by the objectives and nature of the client. A client
receiving corporate finance advice is typically interested in transactions as actual or
potential owner and / or manager of an undertaking, and acting to further their objectives
as such, rather than being interested as an investor in the more traditional sense.

In paragraph 76 of the Consultation Paper, it is stated that “... the provision of ‘corporate
finance advice’ and the provision of investment advice are not mutually exclusive” and, to
illustrate the point, the example is given of a firm that is family-owned:-

...advice on whether to sell shares in the firm could involve the provision of both corporate
finance advice and investment advice, perhaps for different members of the family.

By “not mutually exclusive” we understand that both forms of advice can be provided in
respect of the same transaction. Depending on the standing of particular individuals in
relation to a transaction, they may be viewed as investors (e.g. passive family
shareholders) or active participants whose goal is a business transaction (e.g. owner-
managers). In practice, however, one might expect the provision of both types of advice
to members (or indeed any group of investors) by a single adviser to present a conflict of
interests. Such a conflict would be likely to preclude a single adviser from providing both
types of advice.

In any case, we do not consider it correct that corporate finance advice should be re-
characterised as investment advice merely because it is provided in tandem with
investment advice or because an investor might be expected to require investment advice
in addition to corporate finance advice.
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5. Conclusion

51 If the guidance in the Consultation Paper on the distinction between investment advice
and corporate finance advice were to be issued in its current form, this would have
serious and unwarranted implications for corporate finance consulting and advisory firms.
Many such firms which do not currently require authorisation as an investment firm under
MIFID would, as a consequence, require authorisation despite the fact that the nature of
their client base and the types of transaction being advised on are such that the investor
protections afforded by MiFID are arguably unnecessary.

52 An approach to the distinction which takes into account the type of transaction
contemplated by a client and the type and objectives of a client would provide a welcome
clarification to the position of many consulting and advisory firms under MiFID. This
includes those which, on a stand-alone basis, draw up short-lists of potential target
undertakings suitable to a client’s investment or acquisition objectives and so provide
advice of a type which should typically be regarded as confined to corporate finance
advice and should not, therefore, require authorisation under MiFID.

We should be grateful if you would keep the contents of this letter strictly confidential.

Yours faithfully,
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