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Dear Messrs Godeffroy and Wymeersch:

State Street Bank GmbH, Munich is pleased to submit this letter on behalf of all State Streat entities in
Europe providing custody services, in response to the request for comments on the ESCB-CESR
Working Group documents dated August 1, 2002, entitled Standards for securities clearing and
settlenent systems in the European Union (“Standards Report® or “the Standards”) and The scope of
application of the ESCB-CESR standards (Scope Statemant).

The State Street entities in Europs that provide custody services include branches and subsidiaries in
Germany, Austria, ltaly, Ireland, Jersey, Luxembourg, Switzerland, and the UK. In each case, these
entities are licenged and fully regulated under applicable banking or other financial services lagisiation
by the appropriate regulatory authorities in the rmarket in which they operate. Together, these entities
are referred to collectively hergafter as State Street Europe. State Street Europe is part of the State
Street group of companiss (“State Street”), which provides securities custody and investment
management services to a worldwide base of mostly institutional investors clients. With more than
USD8.5 trillion in assets under custody and in excess of USD00 bilion under management, State
Street is an indusiry leader in financial services. State Sireet manages a global network of subcustody
service providers in over 100 markets and maintains affices in more than 20 countries, covering all of the
major financial centers worldwide. In particular, State Street maintains substantial custodial operations
in the European markeis through State Street Europe, and our global cliant base maintains very
substantial securities investments in Europe.

I Intraduction

While we share the ESCB-CESR Working Group's intarest in harmonizing the clearance and settlement
of securities fransactions in the European Union, ¢reating efficiency, and reducing risk and cost, Stats
Street believes that such harmonization reéquires unambiguous standards that are adopted as part of an
enforceable framework of norms not only across all member markets, but which are consistent with
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norms being developed and applied giobally.  As such, State Street supports the promation of
integration, efficiency and risk management, provided that the following fundamental tenets are
respected and preserved;

- different rarket participants perform different functions which must be properly understood,
distinguished and sustained: and

] the market must be served prudently and aquitably.

We find the Standards Report lacking in both respects, and find it unfortunate that ESCB-CESR has
been persuaded to promete a particular market model that strongly reflects the competitive interests of
one segment of the industry, to the detriment of other industry participants. Despite being couched in
the uncbjectionable guise of objectives relating to market integration, efficiency and risk containment,
the inclusion of the custodian segment of the financial industry in the Standards Report is premised on a
number of misconcaptions and fallacies, some of which were surfaced at the Open Hearing but about
which ESCB-CESR appeared not to be concemed:

1. Custodians do not “clear and seftle securities”, nor do they “operate clearing and settlement
systems”. Custodians mersly facilitate the receipt and delivery of cash and securities neceasary
o anable the appropriate transfers 10 be made on the books of a central securities depository
("CSD") or and international securities depository (ICSD"). They record transactions as a
function of ¢lient activities, not as market utilities.

2. Nevertheless, 1o include custodians within the scope of its Standards, ESCB-CESR characterizes
the custodian segment of the industry as operators of “systemically important ¢loaring and
settiement systems”. Such a characterization is simply erroneous, and we are more than willing
to help members of the ESCB-CESR Working Group understand why that is the case.

3. The ESCB-CESR Standards are based on the CPSS-I0SCO Recommendations. Those

recommendations were, however, specifically tailorad to CSDs and certral counterparties

- ("CLPs"). The attempt to extend those same recommendations to a wholly separate industry

segment which is driven by different functions and different competitive dynamies is fundamentally
flawed.

4, CPSS5-105C0 excluded custedians from its recommendations because the functionality they
provide to the financial market was correctly deemed beyond that of clearing and settlement
systems. The inclusion of custodians by ESCB-CESR contradicts CPSS-10SCO's approach and
would lead to inconsistent standards across global markets. Such a resuli would be costly,
counterproductive and contrary to the best interegts of European investors.

5 CPSS5-105CO clearly identified the very narrow and limited circumstances in which considerstion
might be given to the application of appropriate requirements to ceriain custodians. ESCB-CESR
has instead chosen to include all major custodians within the potential ambit of its Standards,
without regard fo the function they perform. '

6. ESCB-CESR by the same token seeks to justify the inclusion of custodians in its Standards by
pointing to the identification of custodians as important market participants in the US Interagency
report on strengthening market resiliency in the face of disruption. That repeort, however, focused
exclusively on enhanced contingency planning and business recavery programs, and provides no
justification for addressing matters such as legal framework, governance, access, collateralization,
fransparency, &te,
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7. ESCB-CESR has articulated a functional approach to the application of its proposed Standards,
but has failed to identify the specific functions of custodians which it seeks to address, or how
these functions resemble aspacts of the role of CSDs or ISCDs so as to warrant the regulation of
custodians as CSDs or [SCDs.

8. By the same token, ESCB-CESR has asserted its desire to address risk in the clearing and
settlement systems, but bag failed to identify the risk that custodiang contributa to the system or to
explain how such risk may not already be subject to ample regulation by sophisticated bank
supervisory authorities,

9. It hag been said that the blurring of roles betwean CSDs/ICSDs and custodians makes common
regulation desirable. There is no confusion in the roles played by these different participants
excapt to those participants whose interests are served by promoting such confusion.

10. CSDs and 1SCDs benefit from an advantageous regufatory position and represent a de facto
market monopoly in most markets in which they operate. They are not subject to the full panoply
of regulation that covers custodian banks nor o the competitive pressures that drive the manner
in which commercial undertakings provide servicea. Yet, particularly |GSDs have been allowed to
leverage their privileged regulatory and market vantage point to provide commereial intermediary
servicas, under conditions and terms that commercial ventures would not be in a position to
gxtract from its clients.

11, Unzatisfied with their infrastructure role but constrained by their operating framework, however,
C3Ds and ICSDs now claim that they need to be able to operate on a level playing field with other
intermediaries, and ESCB-CESRs appears to ready to accept such claims without any
consideration of (i) whether it is in the best interests of investors and the market for utilities to be
providing intermediary service, and (i) the implications of market utilitios providing such
intermadiary services in competition with their own participants.

12, To support the level playing-fleld argument, it has been asserted that custodians are increasingly
competing with C5Ds and ICSDs. This assertion is as empty and unfounded as a claim that
commercial banks compete with central banks. Since CSDs and ICSDs occupy exclusive market
positions, sometimes even mandated by iaw, it would be interesting to understand exactly with
what functions custodians may be competing, notwithstanding the laws or market exclusivity that
give C5Ds and ICSDs de facto monopolies in the markets in which they operate.

13.  To counter the entry of CSDs and particularly ICSDs into the intermediary provider arena, a smail
number of local agents may be in a position to transfer securities on their own books, rather than
arrange for those securities to be transferred at the CSD. In reality, because of the nature of the
underlying client transactions, no transfer is needed at the CSD/ICSD, and the securities
nevertheless remain on the books of the CSD or ISCD. However, CSDs and particularly ICSDs
have taken great objection to this activity as potentially impacting their revenue. If this activity
causes legitimate concern to regulators, then it should be subject to a full review and assesament
and, if deemed appropriate, to specially tailored recoramendations. The custodian industry should
not, however, bacome subject to a2 whole new layer of rules because of this limited activity.

14. It has been asserted that 90% of all cross-border transactions “settle” through agent custodian
banks, The precise meaning of the assertion is not explained or substantiated, but the clear
implication is that this somehow supporis the need for treating custodians as settlement systems.
The assertion ia, however, without merit. As already noted, custodians do not “settle” securities
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trangactions, they merely facilitate receipt and delivery of cash and securities to facilitate the
actual setflement process at the CSD. To go back to an eatlier analogy, this assertion is
equivalent to saying that all checks clear through commercial banks, with the consequence that
commarcial banks should bs regulated as central banks, The logic s critically defective,

15. The ESCB-CESR Working Group has expressly abrogated responsibility for understanding the
competitive implications of its proposed Standards, and yet it is clear that the application of the
Standards to custodians would have a major competitive impact which would reshape the
European financial markets. Within the context of the European governmental framework, it is not
clear that ESCB-CESR is the appropriate body to compel or even initiate such a drastic market
rastructuring.

16. Rather than address specific recommendations to specific industry segments that refloct
identifiable needs for integration, efficiency or risk reduction, ESCB-CESR has instead cast a
broad net that fails to take into consideration the extensive and sophisticated reqgulation already
applicable to custodian banks. The adoption of such a broad brush and impractical approach by
any regulator inevitably calls the validity of the exercise into question, and can only result in
inefficigncy, increased cost and burdensorne over-regulation.

17.  Finally, we undergtand that the Standards Report wag formulatad with the assistance of an “expert
group” formed to advise ESCB-CESR. Although the composition of this group seems less than
transparent, we have nevertheless leamnt that whils CSDs and IC5Ds are represented among its
members, global custodiang are not g0 represented. Regardless of the technicalitios of how such
representation comes about, we would expect that a regulator with the standing of ESCB-CESR
would wish to ensure that the balance of interests represented on any such group was
irreproachable.

Il. Discugsion

While we generally agree with many concepts in the Standards Report as applied to CSDs, ICSDs and
CCPs — utifities, not intermediaries — we feel that the currently drafted scope of application will have a
significant, and most certainly negative, impact on the European financial markets which cannot be
overlooked. With this by way of an overarching State Street Europe position, we wish to reemphasize
that:

- activities and functions of CSDs and global custodiang are fundarnentally different with regard to
clearing and setllement, and in particular, with respect to global custodians such as State Strest
Europe, they are entirely different;

. CSDs and global custodians like the State Street European Banks are licensed and supervised
differantly;

. certain activities in the area of clearing and settlamant, and the handling of book-entries are in fact
restricted by local statutes to CSDs, meaning that global custodians are excluded from praviding
such activities and funetions;

- consequently, identical treatment of C8Ds/ACSDs and globa!l custodians under the Standards is
not justified and would entail substantial negative impact on the clearing and settlement structure
in Europe; and

doong



02712 '03 DI 14:24 FAX +49 69 1344 74838 SECURITIES dAoos

STATE STREET,

Serving InsHiuril ! ltvestars

- similarly, identical treatment of CSDs/ICSDs and global custodians under the Standards is not
required, bacause global custodians like State Strest Europe are already sufficiently supervised
by local banking regulators and regulated by safecustody regulation and general banking
reguiation.

1. Distinguishing unigue roles and activities of market participants in clearing and settlement
services

Market participants perform different roles. The ESCB-CESR Working Group has expressed
difficulties with the scope of application of the ESCB-CESR Standards, in particular with respect to
the inclugion of “systemically important” custodian banks. Application of these Standards to
intermediaries and market utilities is fundamentally inappropriate and unworkable and will radically
alter the Eurcpean securities industry.

Such an approach falls fo make the necessary distincfion between the responsibilities and
practices of intermediaries versus market utilittes, nor does it consider the different regulatory
regimes either that currently exist or that would be appropriate {for the funciions performed by
each. Furthermore, as already stated, ESCB-CESR has relied upon a flawed combination of
industry papers and recommendations as the basis for applying its Standards to custodian banks,
with the predictable result that many of the proposed Standards simply could not be applied to
custadial functions.

The Standards should be addressed exclusively to the market utility functions performed by
CSDs, ICSDs, and CCPs. The treatment of largs custodians as de facto monopolistic utilities
would merely promote to the further blurring of the distinct roles and funetions of market utilities
with those of custodian banks, and will lead to improper regulation and distorted competition.

2. Intermediaries versus market utilities: different activities and functions In clearing and
seitlement

Custodian banks are licensed banks and service investors with a broad range of safekeeping and
related services, including the handling of cash deposits, the granting of loans, the safe custody
and administration of securities for the account of others in¢luding accounting, the {acilitation of
cash and securities settiernent, corporate action processing, proxy veting, and tax-related
gervices. In contrast, the function of C5Ds and 1SCDs as market utilittes is not to accept any
principal risk. Maost CSDs, for instance, typically do not accept deposits, but clear cash
seftlements through central bank accounts of the percipients of the infrastructure.

The petential client base of custodian banks is not limited, as every private or public, retail or
institutional invester may in theory contract with a custodian bank. A custodian bank,
consequently, may service the financial market with an “open” client base. In contrast, CSDs only
accept licensed banks or other specific financial service providers as “participants”. CSDs sarvice
a restricted market of financial institutions as a “closed shap”,

Investors who select a custedian bank do so in a competitive framework by selecting a service
provider from a range of competing custodian banks. In contrast, CSDs are not selected by
participants, but are rather — since they typically enjoy a monopoly position in the markets in which
they operate - no financial service provider has any realistic alternative but to enter into a
rélationship with the tocal CSD.
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Custodian agreements between custodian banks and their clients are individually neqotiated
based on the client's particular service requirements. Fees for custodial services are negotiated
and agreed individually, and contracts and fees are kept confidential as required by bank SECrecy
and client confidentiality obligations. In contrast, as is typical for a monopoly infrastructure,
agreements (including fees) between custodian banks and CSDs or ICSDs are not negotiated and
are not subject to cormnpetitive pressures. Instead of operating in a competitive environment,
subject to client service, efficiencies and costs demands, C8Ds and ICSDs offer a “take it or loave
it” product, which most intermediaries must take in order to participate in the market. Custodian
banks are competitively selected, and their market share is tied to their ahility to satisfactorily
meet the expectations of existing and patential clients. The investor-servicing role of custodians
iz simply not equivalent to the market-servicing funstions of infrastructure utilties.

Finally, but most pertinent is that custodian banks do not perform or effect the clearing and
settlement of securities, nor do they operata clearing and setttement systems, but they typically
only facilitate such services. In contrast, the clearing and settlement of securities is technically
and legally affected by CSDs, ICEDs or CCPs,

The settlement facilitating activities of global custodians

The functions that global custodians perform to facilitate the settlement of securities need to be
understood and clearly distinguished from a CSD or ICSD activity. Global custodians such as
State Street Europe participate in and facilitate the settlement process by directly or indirectfy
communicating settlement instructions they receive from their cliants (or their clients’ investment
adviser) to the relavant CSDs, in order to provide the CSDs with the necessary settlament details.
Addttionally, global custodians will validate for the account of their clients whether there is
sufficient cash available for CSDs to clear, and sufficient securities available for GSDs to settle,
the transactions in accordance with instructions. Global custodian banks, in their strict capacity as
custodian and agent, typically restrict their services to the custody business and do not participate
in any securities trading activities. Consequently, no internalization of trades iz offered to clients.
Only trades, exacuted by the clients or their brokers through a stock excharige or OTC will be
cleared and setiled with the assistance of the global custodian.

State Street Europe as a global custodian, for instance, doas not settle securities transactions
between a client and its counterparty, but only facilitates such settlements directly or indirectly
through the C5D or ICSD. In lagal terms, in all jurisdictions where the State Street Europe offers
custodial services to investors, State Street Europe does not effect the tranater of title of securities
on fts books, but only provides the necessary settlement instructions — indirectly — to the CSD or
ISCD, in order to enable them to effect the legal title trangfer, Since State Street Europe as a
global custodian does not participate in a CCP-acheme and does not internally settls transactions
{even If executed between two clients), it cannot settle securities transactions in the sense clearly
contemplated by ESCB-CESR. State Street Europe, like all global custodians, is in receipt of only
the settlement instruction from its client, not the settlement instruction of the client's counterparty.
Even if the counterparly were coincidentally alzo a client of the global custodian, the settlerment
location would be clearly identified in the settlemant instruction.

As is typical for CSDs or ICSDs since they operate ag part of the market infrastructure, they
raceive two settlement ingtructions from two different custodians for the same transaction,
enabling them to “match” these instructions and to “sffect” the settfement with the relevant hook
entries in the accounts at the CSD or ICSD of the relevant custodian banks, as well as the
clearing with the relevant crediting or debiting of funds received or owed. CSDs and ICSDs serve
as necessary links between custodian banks to effect settlement with interfaces to both parties.
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Global custodians fike State Street Europe serve only as intermediaries between their clients and
the CSDs or IC5Ds to facilitate settlerments; settlement ig performad by the CSDs.

Different licenses/approvals; custodians are statutorily excluded from certain securities
activities

A manifest difference between CSDs/ICSDs and custodians is the manner in which each is
currently licensed and regulated, and the different functions that they are authorized to perform.
In Germany, for instance, State Street Bank GmbH, Munich is a deposit taking credit institution
pursuant to sect. 1, 32 German Banking Act (KWG), with passported branches in Austria and ltaly
according to art. 20 para 1 of the EU Directive 2000/12/EG dated 20 March 2000. In contragt, the
CSD in Germany, Clearsiream Banking AG, is licensed as a deposit taking credit institution
pursuant to sect. 1, 32 German Banking Act (KWG) and specially approved as Gentral Securities
Depository ("Wertpapiersammelbank™) pursuant to Sect. 1 Para. 3 of the Safe Custody Act by the
regulatory body as specified in the law of the relevant “Bundesland” (Federal State). Clearstrearm
is approved as the CS5D by the Ministry of Finance of the Bundesland Hessen). Clearstream
performs activities of a clearing and seftlement system according to sect. 24b German Banking
Act under EUJ Directive 88/26/EU). Custodian banks and CSDs/ICSDs are thus regulated, licensed
or approved and supervised vastly differantly.

Certain local sacurities laws in Europe provide that cerain securities settliement and book entry
functions are restricted to CSDs or ICSDs as market wtilities, and canneot be performed by
custodian banks as intermediaries. For instance, local laws provide that securities in “global
certificate form” or in dematerialized registered form may only be in held or registered at a CSD.
Since these types of securlties constitute the vast majority of market-iraded securities, it is
compulsory faw that provides that those sacuritiss must be kept and consequently settled at CSDs
or IC5Ds. Settlement of transactions in such securities can only occur through the CSDs. This
affords CSDs additional business opportunities without being subject to competition in the relevant
local markets. (In this regard, see for instance Sect. 9a Para. 1 of the Safe Custody Act in
Germany that requires securitiss to be maintained at CSDs).

We emphatically state that the different functions atiribuied to custodians on the one hand and to
CSDs on the other hand by the local laws must be carefully recognized in setting up the
Standards. -

Custodians banks are already amply regulated

Custodian banks are already subject to extensive and sophisticated regulation by banking and
financial services regulators. Again, by way of example, the State Street Europe entities are all
subject to strict supervision pursuant to the local banking or financial sarvices regulation, including
under the EU Directive 2000/12/EG dated 20 March 2000. In particular, sirict and specific
supervigion of custodial activities already exists. State Street Europe s subjact to specific custody
audits and to specific administrative practices of local regulators to ensure compliance with local
custody laws. Some Standards such ag the segregation of the clients’ from the bank's own agsets
in accounting and bookkeeping are already legal requirements (see, for instance, in Germany,
sact, 4 para. 1 safe custody act and no. 3 para 3 of the BaFin requirements on lawful safe
custody business, dated 21/12/1998). The State Street Europe entities are already fully obliged:

= to fulfill all requlatory liability and capital requirernenis set out in the aforementionad directives;

= to fully comply with adequate risk managements systems; and

doo7



02712 '03 DI 14:26 FAX +49 69 1344 74838 SECURITIES dAoog

STATE STREET,

Serving Institotiomd frveyinee Warldwide=

* to provide for a lawful business organisation, adequate internal controls and adequately safe
systems for electronic data processing.

For these reasong, additional requlation and supervision of custodial activities is not required. it is
always open to local bank regulators to adjust the existing regulatory regime and market practices
10 adapt to new management techniques. However, it is incumbent on regulators like ESCB-
CESR to estabiish the need for such adjustments. On this occasion, no such justification or
analysis has been given. An additional layer of regulation and supervision is not required, and
would only trigger a substantial increase in the costs of securities transactions that precisely
would underming one of the core objectives of the Standards,

6. Inapplicability of ESCB-CESR Standards to custodians

The ESCB-CESR Working Group's failure to recognize the clear distinction batwaen the functions
of custodian banks and CSDs, ICSDg and CCPs result in many of the Standards having no
realistic or warkable application to custodians:

« Sfandard 1 (Legal Framework) would require public access to contractual provisions governing
operational arrangements. While the relationship between a participant and an exclusive
market utility is governed by a non-negotiable participation agresment or a predetermined set
of rules and regulations, custodian banks operating in a competitive commercial environment
assume servicing obligations via negotiated agreernents with its clients which refiect each
custodian bank/client relationship. As framed, Standard 1 is contrary ta the confidential nature
of contractual relationships between a custodian bank and its clients, and would constitute an
unjustifiable inteferance with the parties’ freadom of contract.

+ Siandard 3 (Ssttlement cycles) fails to recognize that eustodian banks are not in a position o
mitigate risks through shorter settlement cycles, but rather must accommodate each markst's
specifications and practices as established by the exchange, CSD, CCP and applicable taws
and ragulations.

s Similarly, in Standard 7 (Delivery versus payment) market participants, such as custodian
banks and brokers, regardiess of size, are subject to the settfemant standards established by
the market infrastructure and do net directly control thase standards.

+ The application of Standard & (Timing of seitlement finality) again does not make sense in the
context of the services provided by custodian banks. Custedian banks simply record and
facilitate the settlernent of client transactions, whereas market utilities such as CSDs, ICSDs
and CCPs perform the actual getament function.

» The collateral requirement discussion in Standard 8 (Risk controls in systematically important
systems) disregards the age-old function of the banking industry to extend credit in accordance
with established regulatory requirements and propristary risk assessments based on overall
client relationships. While full collateralization may be appropriate for market utilities with thinly
capitalized balance sheets, it is not appropriate or necessary with respect to the highly
regulated and supervised credit activities of custodian banks with their clients in a well-
capifalized anvironment.

* As stressed in Sfandard 14 (Access), it is right to expect that market utilitias permit reasonable
and equitable access to market participants since they serve as de facto monopolies.
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However, the application of this Standard to custodian banks, regardiess of the number of
clients they service, is contrary to the functions custodians perform to the competitive
gnvironment in which clients select custodians and negotiate the terms of the services.
Inclusion of custodian banks in this Standard would, in fact, impair open competition.

* With respect to the public disclosure requirements set forth in Standard 17 (Transparency), it is
important for ESCB-CESR to recognize that the informational needs of market utility
participants are very différent from those of investors assessing custodian banks. Banks must
adhere to the public disclosure requirements of their corporate domicile as well as the rmarkets
In which they offer services. Public disclosure by custodians of negotiated fees and the
proprietary servicing structures would significantly degrade the competitive environment in
which they operate.

Serving the market prudenily and equitably

As mentioned earlier, State Street supports greater efficiency and risk mitigation in the European
financial market, provided that the market is served prudently and equitably. Understandably, we
are deeply interested in any market and regulatory developments that may adversely impact a
custodiar’s ability to effectively service clients in the European Union. At the same time, we wish
to ensure that regulation of market participants takes place on a level playing field and is based
appropriately on the well understood functions and services that are performed.

In developing Standards presumably intended to enhance the protactions afforded to investors,
ESCB-CESR has neglected to address the issue of the desirability of market utifities engaging in
commercial services, particularly when this is in direct competition with their participants.
Increasingly, certain CSDs, and in parficular ICSDs, are leveraging their advantaged regulatory
and market positions to blur their core uiility role with the role of intermediarias.

In Standard 6 (Central securnitios depositories), ESCB-CESR stresses that CSDs should “avoid
risks 1o the greatest extent possible.” [t stands to reason that the commercial expansion of for-
profit utilities irto the realm of intermediaries will have the opposite effect, by elevating risks for
users and investors.

Additionally, with the inclusion of custodians within the scope of the Standards, European utiiities
also providing intermediary services would acquire an extraordinary competitive advantage.
Custodians would be held to the same legal, regulatory and prudential requirements to which
utilities are subject, while these utilities would be shielded from the full array of regulation and
intense competitive pressures that exist for custodian banks.

It is State Street's view that commercial functions must be separated from utility functions as a
means of minimizing risk, and ESCB-CESR must address this significant trend of utilities
providing intermeadiary services in the European securities market.

Additional commentary on the Standards Repori

We have set out below additional commentary relative to the regulation of market participants on
a level playing field and on an appropriate functional basis:

Indirect versus direct market participarts - In Standard 2 (Trade confirmation and settlamennt
ratching), the Standards Report states that indirect market must confirm trades no later than T+0.
ESCB-CESR must recognize that indirect market participants face practical issues in completing
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the confirmation process on T+0, including complexities arising from time zone differences.
These issues will continue until the development of efficient and interoperable cross-market
matching utilities are developed, followad by the developmert of suitable straight-through-
processing technology. ‘

Equitable securities lending practices: In Standard 5 (Securities Lending), ESCB-CESR states
that “the arrangements for securities lending should ba sound, safe and efficient.” State Street
feels that lending programs offered by CSDs and ICSDs should, at a minimum, be held fo the
game standards such gervices offered by banking institutions, including risk management and
capital requirements,

As presemted, Standard 10 (Cash settlement assets) would have custodian banks respansible for
protecting clients from “potential losses and liquidity pressures arising from the failure of the cash
settlement agent” when central bank-money is not used. However, the decision whether or not to
seftle in central bank money doss not rest with custodians, nor do the custodians control a CSD's
selection of a cash settiement agent. For this reason, it is wholly inappropriate to include
custodians in the scope of applicability of this Standard, and this would additionally add riak to the
process, ‘

1. Conclusion

As already expressed, State Street supports greater efficiency and risk mitigation in the European
financial market. We support the concepts in the CPSS/I0SCO recommendations as a starting point for
the Standards. We beliave, however, that it is critical for ESCB-CESR to distinguish between the
differing functions of the various market participants. The inclusion of custodians, regardiess of size,
within the scope of the Standards Report is inappropriate and unworkable. The Standards should be
addressed exclusively to C5Ds, {CSDs, and CCPs.

Finally, the Standards should alsc serve the market prudently and equitably, Regulation of market
participants must take place on a level playing field and should be appropriataly based on the functions
and services that are performed. State Street would appreciate the opportunity to hold further
discussions with the ESCB-CESR Warking Group and to participate on its expert advisory group as it
begins to reformulate and refine the Standards. Please do not besitate to contact us.

Sincerely,

Stefan Gmuer Yorgm Matalon
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