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CESR

11-13 avenue de Friedland

75008 Paris

France
18 October 2004
Dear Sirs,
CESR’s recommendations for the consistent implementation of the European Commission’s Regulation on Prospectuses no 809/2004
The Quoted Companies Alliance (“QCA”) represents Britain’s Smaller Quoted Companies (“SQCs”).  The SQC sector is defined as those companies that are listed on the London Stock Exchange and are outside the FTSE 350 Index, plus those listed on the London Stock Exchange’s Alternative Investment Market and on OFEX.  These companies range from a market capitalisation of  €0.5 million to more than €900 million. 

This response has been formulated after consultation with our corporate and advisory members, which are all businesses that would be directly affected by your proposals.

In general we are in agreement with most of the proposals. Where we believe further discussion is warranted, we have commented by reference to the question or paragraph numbers as listed below. 

Q.37 – Operating and Financial Review

The Operating and Financial review introduces a high degree of subjectivity which is likely to be relied upon by investors. If it is required that a prospectus contains opinion about a future event/circumstance, then it is reasonable to expect that investors may rely on that opinion. However if the future event/circumstance does not then transpire, as long as the opinion was given in good faith, the directors of business should not be liable in law for the consequences of the non-occurrence.

The following need to be defined more precisely:


- Materiality; and

- What constitutes a factor whose ‘influence cannot be quantified’, and when should it 
    be included in a prospectus?  

Relevance of information may differ for different investors.  In our view this must be left to the judgement of the directors.

 Q.51 – Profit forecasts

We do not consider that it would be appropriate to set down fixed examples of what does and does not constitute a profit forecast. 

Paragraph 81 – Audit of annual financial information

We accept that comparative information produced must be of sufficient quality to be relied upon.  In our view a full statutory audit seems potentially onerous and could introduce an unwarranted incremental cost to the process. 

Q98 – Size indicators

Appropriate indicators of size will depend upon a company’s trade.  An asset-based calculation might be appropriate for a property company, whereas an earnings based calculation might be appropriate for a software company.  The existing class tests in the UK Listing Rules, not all of which are appropriate for each transaction, are in our view sufficient to determine the threshold.

0
Q99 – Reference bases

Where feasible we consider that the issuer’s last audited accounts should be used for the calculations as it would involve significant further expense to restate historic numbers at this stage into IAS solely for the purposes of calculating the materiality of a transaction.  Otherwise we would prefer IAS, given that the financial data could be used by anyone in the EU.

Paragraphs 121 & 122 and Q.134 – Working Capital Statements

The issuer is expressing an opinion rather than an absolute, consequently we consider that there should be the flexibility to include caveats and assumptions if they are appropriate.  If the directors are giving an opinion honestly and in good faith then they should not be liable for the consequences if the opinion is invalid.  

Alternatively a statement of the following form currently used in the UK should be allowed alongside a “clean” statement, namely: ‘The Directors are of the opinion that, having made due and careful enquiry, and after taking into account the net proceeds of the Placing receivable by the Company, the working capital available will be sufficient for its present requirements’.   

Q 188 – Definition of start-up companies

A better measure of whether or not a company is a start-up is the time over which the company has been generating revenues from its main activity rather than its period of existence.  A company that has existed for a few years (e.g. developing its product) but has never generated revenues should be treated as a start-up, as has been the case with the UK Listing Rules which requires a 3 year revenue record in its rules for mainstream companies.  

In our view, companies with less than a two-year record of generating sales from their main activity should be treated as start-ups and subject to the additional disclosure proposed.

Q 189 – Need for expert’s reports

Finding a suitable expert ‘of demonstrable high standing, repute and expertise in the field concerned’ for traditional businesses could be difficult, expensive and unnecessary given the knowledge of the sector already widely available.  Hence we consider that an expert’s report should not be required for companies with a straightforward, traditional businesses e.g. office cleaning companies, estate agents, retail.  

In our opinion an independent expert may have the technical knowledge but lack the investment experience.   Expert’s reports could be useful in the case of companies with highly specialist products/services with technical features but may need to be vetted or signed off by a sponsoring broker.  Our preference is that issuers with a track record of less than 3 years should include an Expert’s report but we do not wish to make this mandatory. Consequently in our view the issuer should be free to include it and the option nearest to our preference is as stated in Option 189(iv).

Q 190 – Contents of expert’s reports

We do not consider that an Expert’s report should be forced to cover the merits of the Issuer’s business but we agree that it should include comments on the business plan [Q.190(ii)] and the risks [Q.190(iii)].

Yours faithfully,
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