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Premise


The Italian Banking Association (ABI), which with over 800 member banks represents practically the entire Italian banking system, appreciates the current consultation procedure initiated by the CESR on the paper carrying proposals for a recommendation for the correct implementation of EC Regulation 809/2004 on prospectuses. On the whole we agree with the proposals, but we do have reservations on some general and some particular matters.

General considerations

In general, it is our understanding that level 3 measures as provided for by the “Lamfalussy procedure” are interpretative guidelines for national authorities, to make it easier for them to transpose EU rules. That is, they are not to be seen as specific rules for market participants.


This said, the CESR’s current consultation procedure is valuable in that a considerable number of provisions in the Directive on prospectuses and the implementing Regulation raise serious problems of interpretation. This is due in part to the fact that unlike other EU Directives under Action Plan for financial services (e.g., that on markets in financial instruments), the Directive on prospectuses did not benefit, in the initial phases of drafting, from consultation with market participants.


In the light of this, even while appreciating the CESR’s choice of issues for the consultation paper, we feel that other questions of interpretation, referring to level 1 and 2 rules, should be examined in the course of possible additional consultation procedures with the industry. ABI has formulated several proposals, attached as an annex to the present comments.

Detailed considerations

The Italian banking industry’s specific observations on the proposals follow.

Financial Information Issues

Profit forecasts or estimates

50. Q: Do you agree with the above approach in relation to profit forecasts and estimates? If not, please state which particular aspects you do not agree with and give your reasons.


Paragraphs 43-46 seem to establish the obligation to update all “still outstanding” profit forecasts (such as those given in press releases). This would appear – going beyond the limits of level 3 – to extend the obligation referred to in point 13.4 of the Regulation, which at present is circumscribed to forecasts given in previous prospectuses.


We therefore request a clearer rewording of those paragraphs in order to expressly exclude the extension of the update requirement.


In our view, the mere inclusion of a profit forecast or estimate in the prospectus should not imply – especially for listed companies that have made the profit forecasts public and complied with the rules on price-sensitive information – a requirement that it be certified, in that the data constitute information already checked by or known to the market.


We would like to see this made explicit.

Interim financial information


It is important, in this sphere, to avoid overlapping or inconsistency with international accounting rules, as laid down in the IAS, scheduled for imminent application. In particular, for listed issuers, the interim reporting requirements should be carefully coordinated with IAS 34, which governs half-yearly financial statements.


Equally important is to ensure that the recommendation proposals in this section that refer to the EU Directive on harmonization of periodic and continuous reporting requirements for listed issuers (such as that referring to paragraph 107) take better account of the fact that that Directive, which provides for a transition period, is not yet in effect, while the Directive on prospectuses, with its implementing measures, will be transposed in July 2005.

Pro forma Financial Information

98. Q: Please provide examples of indicators of size which you consider appropriate.

99. Q: CESR members had a discussion on appropriate definitions of indicators of size. Should they refer to IAS/IFRS figures, local GAAP figures, other definitions or not defined at all? If you provided examples of indicators of size in response to the preceding question, please explain your preferences on definitions of the proposed indicators.

For uniform implementation of the highly important “pro forma” information section of the prospectus, we think it is necessary for the CESR to specify the “appropriate indicators of size” of issuers. Without prejudice to the need that in specifying these indicators the CESR must obviously ensure consistency with the provisions of IAS/IFRS, we must point out, as a possible example, that the current regulations in Italy considers as indicators:

1. after profits from ordinary operations;

2. net profits;

3. shareholders’ equity;

4. price over stock market capitalization;

5. ratio of total assets of the company acquired to total assets of issuer.

NON-FINANCIAL INFORMATION ISSUES

Specialist issuers

Investment companies


To guarantee a framework of legal certainty for market participants in conducting their business, the CESR – in confirmation of the interpretations given on the point in a number of quarters – should make it clear that banks as “specialist issuers” do not fall into the category of “investment companies” and that consequently the competent authority cannot require them to provide information beyond that already given in the prospectus.



Annex

LIST OF POSSIBLE QUESTIONS, NOT OBJECT OF THE CURRENT CONSULTATION, TO BE INTERPRETED

Here ABI sets out a number of questions on which we feel the CESR, after consulting with the industry, should provide uniform guidelines for interpretation to the national authorities.

How must the issuer proceed if, having submitted the prospectus to the authorities for approval, it receives no answer within the specified time limit (Article 13.2 of the Directive)?

What limits, if any, are there on the number of times the authorities can request additional information (Article 13.4)?

What is the relation between Article 15 (“advertising/publicity announcements”) and the content of Article 15.5, which says that “material information” - not further specified either in the Directive or in the implementing regulation - given to qualified investors or special classes of investor, including information provided in the course of meetings on the offer of financial instruments must be included in the prospectus or a supplement, whereas if no prospectus is required under the Directive then that same information must be divulged to all qualified investors or all special classes of investor to which the offer is exclusive addressed?

Must the information document only be deposited with the competent authority of the home country, as laid down in Article 27 of the implementing regulation, or must it also be approved by the authority, as per Article 12.3 of the Directive?

As regards the financial information include in the prospectus, a special form of statement of historical financial data should be identified for cases in which a newly formed company resulting from corporate operations (acquisitions, mergers, contributions in kind, etc.) takes over pre-existing business of another company.

As regards the working capital statement, while we realize that this one of the issuer’s obligations, we think it should be clarified whether the issue of this statement entails the intervention of the auditing firm or the sponsor.

As for funds with fewer than 60 properties, it should be better specified what information, of that contained in the estimates of value, is to be included in the prospectus. In our view, in fact, the information now required is not very helpful to investors. Faced with examining complex technical valuation reports, they may lose track of the only important information, i.e. the value of the property, which could easily be set out in a special summary.


5/6

