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	18 February 2005
Strictly Private and Confidential  



	M. Fabrice Demarigny

Secretary General

The Committee of European Securities Regulators

11-13 avenue de Friedland

75008 Paris

FRANCE


Dear M. Demarigny,

RBS Group response to CESR’s Consultation on draft technical advice on possible implementing measures under the Directive on Markets in Financial Instruments – Professional Client Agreements
The Royal Bank of Scotland Group welcomes the opportunity to respond to CESR’s consultation on the standards for Professional Client Agreements under the Directive on Markets in Financial Instruments (“MiFID”).
In considering the paper, our initial preference was simply for CESR’s Option 1 (no advice), on the grounds that we feel that the nature and content of professional client agreements should be a matter for Member States or commercial practice.  However, we were also worried about the risks posed by complete silence on this point at EU level. As CESR recognises, an absence of any kind of statement could lead to wholly different discretionary approaches being taken by individual Member States, which would frustrate both cross-border activity and supervisory convergence. Therefore, in order to avoid national MiFID implementation on professional client agreements interfering with, and so damaging, current inter-professional market practices, our considered position is that it would be helpful for CESR to make a high-level statement to the Commission (along the lines we suggest in this letter) and for this to be endorsed by the Commission.  

We strongly agree with CESR that it would be over-prescriptive and unjustified in the context of a professional client relationship to lay down the content of professional client agreements or the mode of agreement.  The outcome of MiFID implementation 
 must accommodate current market practices in relation to professional client agreements.  As far as we are concerned, for our investment services activity this would mean:

· Standard ‘one-way’ client agreements for professional clients (other than those the MiFID would classify as Eligible Counterparties); plus
· Standard ISDA agreements for relevant business; plus
· For certain other activity (e.g. corporate finance services) additional documentation or mandates, varying on a case-by-case basis.

The ‘one way’ element of professional client agreements noted above is an important point. On the basis of our experience, we do not believe that a requirement for professional client agreements to be agreed in writing by both parties is workable. In the case of professional clients, relationships may either be routine (e.g. broking relationships), in which case the client may see no value in signing and returning an agreement; or so specialised as to preclude any kind of prescribed standardised agreement. This does not mean, though, that they dispute the proposed terms or do not wish the service to be provided immediately as proposed. To require written ‘two-way’ agreements is thus likely to interfere with current market conventions in a way that will not be readily understood by our customers. If there were continued customer reluctance, such a requirement could also delay the provision of necessary services in a timely fashion and create new legal uncertainty and risk. It is this element, along with the inevitable administrative burden of chasing customers to return documentation, that probably concerns us more than the cost of sending out agreements.        
In addition, while we agree that agreements can assume a particular significance in relation to the holding and management of assets, we do not favour mandatory professional client requirements for this activity alone – nor for this and investment advice.  The high level statement we suggest would be relevant across all of a firm’s investment services activity and would avoid practical problems where a range of services – including portfolio management and others - were being provided.
In respect of any concept of professional client agreements for investment advice, we would also draw CESR’s attention to the fundamental concerns that we and others have already expressed (in our responses to the recent MiFID consultations) that the scope of investment advice under the Directive not be drawn so widely as to re-characterise certain existing non-advisory professional relationships as advisory.  
On the basis of these points, we see scope for a statement from CESR along the lines of:
“For the purposes of Article 19.7, an investment firm that provides an investment service to a professional client should establish the record referred to in good time prior to providing any such services or within a reasonable time after the first provision of the service.  However, in the case of professional clients, it is not appropriate to prescribe at EU level the content or standard mode of the documents constituting the agreement, which should be in accordance with relevant market practices and conventions.”
We would then hope that such a statement could be endorsed by the European Commission, without further action being necessary. 

We would be happy to discuss any of our comments in more detail, if this would be helpful.  We would also be grateful if you would treat this response as confidential.

Yours sincerely,

Stephen Sanders

Head of Group Regulatory Risk

