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Call for evidence on the request for technical advice on possible delegated acts concerning the 

Prospectus Directive 2003/71 as amended by the Directive 2010/73 
Ref: ESMA 2011/35 

 
The MEDEF and MiddleNext Proposals 

 
 

The MEDEF and MiddleNext appreciate the opportunity provided by ESMA to contribute to 
their technical advice for establishing possible delegated acts concerning the Prospectus 
directive amended by the 2010/73 directive. Since the establishment of the European passport 
initiative, the MEDEF and MiddleNext have alerted legislators of the need to alleviate the 
burden on small issuers, and consider ESMA's work on this topic to be of great importance. 

 
The MEDEF and MiddleNext got fully involved in the work carried out to this effect by the 
French regulator, the AMF (Autorité des Marchés Financiers), which has enabled the 
development of a recommendation specific to small and mid-caps, in accordance with 
European legislation. These measures have been in force since January 2008 and were 
updated in December 2009, which provides substantial hindsight. It should be noted that there 
was a consensus between all stakeholders in the Market. The MEDEF and MiddleNext are 
keen for ESMA to take account of this French experience when establishing its technical 
advice.  

 
However, it is preferable to go beyond the reductions chosen by the AMF, since the French 
process was carried out in the framework of a fixed EU system, which the financial working 
group could not question, but certain aspects of which it considered to be unsuitable. Thus, 
reducing historical accounts to 2 years, and withdrawing mandatory reporting by statutory 
auditor(s) on profit forecasts, are examples of necessary measures that the AMF working 
group was not able to consider because of the European constraints. 

 
To boost European financial markets and make financing on the market attractive for SMEs, it 
is necessary to be ambitious in the proposed reductions. A few marginal changes will not 
boost momentum, especially since a major constraint remains: that of the mandatory use of 
IFRS. To achieve the objective set by the EU 2010/73 directive to better proportion the 
constraints to the size of the issuer, the system needs radically changing. This is all the more 
important as, in the opinion of the MEDEF and MiddleNext, the threshold set by the amended 
directive (100,000,000 EUR of market capitalisation) is much too low for giving a real signal 
to issuers with reduced market capitalisation. There is therefore a high risk of creating a 
system that is not simplified enough, in the end something of a non-event. As a comparison, 



the provisions for small or mid-caps in France concern issuers whose market capitalisation is 
less than 1 billion euros. 
 

1 – Timeframe 
 

The timeframe suggested by ESMA in the 'call for evidence' is an issue. If the publication of 
ESMA's consultation paper is planned for July 2011, is it really feasible to give technical 
advice to the European Commission in September 2011, while still ensuring a reasonable 
consultation period and enough time to process the responses and take into account the 
comments? With such a deadline, it seems difficult to envisage in-depth reconsiderations, 
which should always be possible. The MEDEF and MiddleNext are requesting ESMA to 
bring forward the publication of its consultation paper (or delay the establishment of its 
technical advice, if possible) to enable a more suitable consultation process. 

 
2 – Summary format 
 

In October 2007, the AMF produced a recommendation whose aim was to improve the quality 
and align the information provided in the summary, both in terms of its content and the 
organisation of the sections. The companies consider this to be a pertinent recommendation. 
The MEDEF and MiddleNext invite ESMA to go over the sections of the AMF 
recommendation, as well as the proposed reader warning therein.  

 
3 – Suitability of systems 
 
System suitable for SMEs and small caps. 
 

The MEDEF and MiddleNext support the proposal in the call for evidence to reduce the 
period for presentation of financial statements to two years, except for the initial offer, which 
we would keep at three years. This represents a tangible improvement, without loss of 
information for the market, as information on N-2 remains available in the document from the 
previous year. This simplification is desirable for all systems and in particular for issuers with 
reduced market capitalisation. 

 
Concerning the share registration document, the MEDEF and MiddleNext have combined 
their proposals (which are largely based on the AMF recommendations for small and mid-
caps) on changes to the Prospectus regulatory system (cf. annex 1). 

 
 
System suitable for issuing shares with preferential subscription rights, offered by 
companies whose securities of the same class are already traded on a market (RM or 
MTF) 
 
 

In France, a financial working group under the aegis of the AMAFI (Association Française 
des Marchés Financiers) has established a model share securities note for increases in capital 
with preferential subscription rights, that provides issuers, for non-specific information, with 
pre-written paragraphs for the various possible cases (reducible subscription or not, 
immediate or deferred shareholding, secured or unsecured and different types of security, 
etc.). This use of this model is recognised by the AMF and is very widely used by issuers. 
This model was established in March 2008 and updated in July 2010. 



 
 
4 - Review of the Prospectus regulation 
 
- Information on withholding at the source (Annex III § 4.11) 

The MEDEF and MiddleNext deem it necessary to clarify, as suggested by the European 
Commission, that the information to be provided only concerns withholding at the source 
regarding the issuer or an intermediary acting on its behalf. The MEDEF and MiddleNext 
have always been opposed to any requirement which suggests that it is for the issuer to 
explain the different national laws; only the specificities introduced by the issuer are to be 
described. 
 

- Information on the subjacent index (Annex XII § 4.2.2) 
No opinion 

 
- Profit forecasts (Annex I § 13.2) 

The MEDEF and MiddleNext alerted the ESMA of the difficulties generated by the regulation 
with regard to forecasts and estimates. An important consideration process was carried out in 
France on the distinction between profit forecasts and objectives. In the opinion of the 
MEDEF and MiddleNext, the strict adherence to European texts can lead to information being 
qualified as forecasting when it should not be. The result of such a strict system was directly 
visible in France since many issuers gave up providing any trends so as not to risk falling 
under the scope of the directive which requires (a) statutory auditor(s) report. The text had 
two consequences: on the one hand, it meant financial disclosure dried up in a country where 
the regulation is applied to the letter and, on the other hand, it led to other countries not 
applying the rule, thus maintaining distortion of treatment between Member States. The 
MEDEF and MiddleNext feel it is therefore essential that the definition of forecasts contained 
in the regulation 809/2004 is changed and that the obligation to provide a reporting from 
auditors be abolished. 
 
Similarly, the mandatory auditor's report on pro-forma accounts should be abolished. 
 

- Audited historical information (Annex I § 20.1) 
As indicated above, the MEDEF and MiddleNext support the proposal to reduce the period 
for presentation of financial statements to two years, except for the initial offer, which we 
would keep at three years. This represents a tangible improvement, without loss of 
information for the market, as information on N-2 remains available in the document from the 
previous year.  

 
 

*** 
 



MEDEF Middlenext Response - Annex 1 – System proposal for SMEs and small market capitalisations 
 
 

 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

1. PERSONS RESPONSIBLE 
 

  

1.1. 

All persons responsible for the information given in the Registration Document and, as 
the case may be, for certain parts of it, with, in the latter case, an indication of such 
parts. In the case of natural persons, including members of the issuer's administrative, 
management or supervisory bodies, indicate the name and function of the person; in 
case of legal persons indicate the name and registered office. 

  

1.2. 

A declaration by those responsible for the registration document that, having taken all 
reasonable care to ensure that such is the case, the information contained in the 
registration document is, to the best of their knowledge, in accordance with the facts 
and contains no omission likely to affect its import. As the case may be, a declaration 
by those responsible for certain parts of the registration document that, having taken 
all reasonable care to ensure that such is the case, the information contained in the 
part of the registration document for which they are responsible is, to the best of 
their knowledge, in accordance with the facts and contains no omission likely to affect 
its import. 

  

2. STATUTORY AUDITORS   

2.1. Names and addresses of the issuer's auditors for the period covered by the historical 
financial information (together with their membership in a professional body). 

  

2.2. 
If auditors have resigned, been removed or not been re-appointed during the period 
covered by the historical financial information, indicate details if material. 

 

  

3. SELECTED FINANCIAL INFORMATION   

3.1. 

Selected historical financial information regarding the issuer, presented for each 
financial year for the period covered by the historical financial information, and any 
subsequent interim financial period, in the same currency as the financial information. 

The selected historical financial information must provide the key figures that 
summarise the financial condition of the issuer. 

 

Delete the section  The key information in the summary 
should be sufficient: brief description 
of the issuer's main characteristics, 
including assets, liabilities 
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

3.2. 

If selected financial information for interim periods is provided, comparative data 
from the same period in the prior financial year must also be provided, except that 
the requirement for comparative balance sheet information is satisfied by presenting 
the year end balance sheet information. 

 

  

4. RISK FACTORS   

 Prominent disclosure of risk factors that are specific to the issuer or its industry in a 
section headed "Risk Factors" 

Mention that the company carried out 
a review of its risks and that it does not 
consider there to be any other 
significant risks aside from those 
presented, and list the specific risks 
that the company deems to be relevant
and significant. 

  

 
The following declaration may be 
suggested: 
"The company carried out a review of 
the risks which may have a significant 
unfavourable effect on its business, its 
financial situation or its performance 
(or on its capacity to achieve its 
targets) and does not consider there to 
be any other significant risks aside 
from those presented". 
 
For exposure to risk of liquidity (cash), 
it is possible to refer to the section on 
working capital in the securities note 
(annex III art. 3.1 on EU regulation 
809/2004) 
 
For exposure to risks of change and/or 
rates and/or shares, it is possible to 
refer to the annex of the consolidated 
accounts or management report (IFRS 
7) 

This section is particularly important 
and can be difficult to comprehend 
for small issuers. It is therefore 
useful to provide them with a more 
specific framework. 

5. INFORMATION ABOUT THE ISSUER   

5.1 History and development of the issuer   

5.1.1. The legal and commercial name of the issuer   
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

5.1.2. The place of registration of the issuer and its registration number   

5.1.3. The date of incorporation and the length of life of the issuer, except where indefinite 
  

5.1.4. 

The domicile and legal form of the issuer, the legislation under which the issuer 
operates, its country of incorporation, and the address and telephone number of its 
registered office (or principal place of business if different from its registered office) 

 

  

5.1.5 The important events in the development of the issuer's business 

Here the company must mention the 
significant events in the company's 
recent development, such as 
significant changes to the scope of 
consolidation or assets (acquisitions, 
transfers, contributions, etc.) or an 
important commercial event or one 
related to their business activity (new 
products, new markets, etc.) 
The company may reuse the 
information disclosed in its press 
releases as permanent information. 

 

5.2 Investments   

5.2.1. 
A description, (including the amount) of the issuer's principal investments for each 
financial year for the period covered by the historical financial information up to the 
date of the registration document 

It is useful to provide a materiality 
threshold to simplify the analysis 

5.2.2. 
A description of the issuer's principal investments that are in progress, including the 
geographic distribution of these investments (home and abroad) and the method of 
financing (internal or external) 

 

5.2.3. Information concerning the issuer's principal future investments on which its 
management bodies have already made firm commitments. 

It is suggested to consider investments 
to be important when they represent 
over: 
for intangible assets and goodwill, 20% 
of the value of assets recorded in the 
balance sheet, for fixed assets, 20% of 
the gross value of assets recorded in 
the balance sheet or 10% of 
consolidated equity, with the company 
retaining the highest of these two 
amounts. 

 

6. BUSINESS OVERVIEW   

6.1. Principal Activities   
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

6.1.1. 

A description of, and key factors relating to, the nature of the issuer's operations and 
its principal activities, stating the main categories of products sold and/or services 
performed for each financial year for the period covered by the historical financial 
information;  

and 

A description summarising the 
principal activities, using the 
breakdown of activities or geographical 
sectors mentioned in the sectoral 
information in the annex of the 
consolidated accounts. 

 

6.1.2. 
An indication of any significant new products and/or services that have been 
introduced and, to the extent the development of new products or services has been 
publicly disclosed, give the status of development. 

  

6.2. Principal markets   

 
A description of the principal markets in which the issuer competes, including a 
breakdown of total revenues by category of activity and geographic market for each 
financial year for the period covered by the historical financial information. 

  

6.3. 
Where the information given pursuant to items 6.1 and 6.2 has been influenced by 
exceptional factors, mention that fact. 

 

To be completed only if the information 
does not already appear in the risk 
factor section 

 

6.4 
If material to the issuer's business or profitability, a summary information regarding 
the extent to which the issuer is dependent, on patents or licences, industrial, 
commercial or financial contracts or new manufacturing processes. 

To be completed only if the information 
does not already appear in the risk 
factor section 

 

6.5 The basis for any statements made by the issuer regarding its competitive position.   

7. ORGANISATIONAL STRUCTURE   

7.1 If the issuer is part of a group, a brief description of the group and the issuer's 
position within the group. 

  

7.2 

A list of the issuer's significant subsidiaries, including name, country of incorporation 
or residence, proportion of ownership interest and, if different, proportion of voting 
power held. 

 

Delete the section The information is already available 
in the accounts annex 

8. PROPERTY, PLANTS AND EQUIPMENT 
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

8.1 
Information regarding any existing or planned material tangible fixed assets, including 
leased properties, and any major encumbrances thereon. 

 

Consider as important the tangible 
fixed assets representing over 20% of 
the gross value of assets recorded in 
the balance sheet or 10% of 
consolidated equity, with the company 
retaining the highest of these two 
amounts. 
 
ESMA recommends describing the 
size and use of these assets, their 
productive capacity and their rate of 
use, as well as the terms of holding 
assets (freehold/lease), their location 
and the products manufactured. This 
information should not be required for 
SMEs. The rate of use of assets 
should be able to be omitted where it 
is not relevant, except in real estate 
matters. 

It is useful to specify a threshold of 
materiality 

8.2. 
A description of any environmental issues that may affect the issuer's utilisation of the 
tangible fixed assets. 

  

9. OPERATING AND FINANCIAL REVIEW 
 

  

9.1. Financial condition   

 

To the extent not covered elsewhere in the registration document, provide a 
description of the issuer's financial condition, changes in financial condition and 
results of operations for each year and interim period, for which historical financial 
information is required, including the causes of material changes from year to year in 
the financial information to the extent necessary for an understanding of the issuer's 
business as a whole. 

 

A company that includes their 
management report in the reference 
document does not need to provide 
additional information. 

It is useful to specify that the 
information contained in the 
management report suffice for 
answering sections 9.1 and 9.2  

9.2. Operating results   

9.2.1. 
Information regarding significant factors, including unusual or infrequent events or 
new developments, materially affecting the issuer's income from operations, 
indicating the extent to which income was so affected. 

same  

 8 



 9 

 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

9.2.2. Where the financial statements disclose material changes in net sales or revenues, 
provide a narrative discussion of the reasons for such changes 

same  

9.2.3. 
Information regarding any governmental, economic, fiscal, monetary or political 
policies or factors that have materially affected, or could materially affect, directly or 
indirectly, the issuer's operations. 

Delete the section The information should be given in 
the risk factor section 

10. CAPITAL RESOURCES   

10.1. Information concerning the issuer's capital resources (both short and long term); 

10.2. An explanation of the sources and amounts of and a narrative description of the 
issuer's cash flows; 

10.3. Information on the borrowing requirements and funding structure of the issuer; 

10.4. Information regarding any restrictions on the use of capital resources that have 
materially affected, or could materially affect, directly or indirectly, the issuer's 

ti

10.5. 
Information regarding the anticipated sources of funds needed to fulfil commitments 
referred to in items 5.2.3 and 8.1. 

 

Delete section 10 The information should be given in 
the risk factor section. Referring to 
the company accounts is sufficient. 
Developments in financing policy 
and cash management, sources of 
funding and restrictions of access 
and covenants are only necessary in 
the event of significant debt, for 
which a link may be made to the 
liquidity risk mentioned in the risk 
factors. 

11. RESEARCH AND DEVELOPMENT, PATENTS AND LICENCES   

 Where material, provide a description of the issuer's research and development 
policies for each financial year for the period covered by the historical financial 
information, including the amount spent on issuer-sponsored research and 
development activities. 

 

Change requested:  
Where important, provide a description 
of research and development policies 
implemented by the issuer during each 
financial year of the period covered by 
the historical financial information.  
It should be possible to refer to the 
attached prospectus provided for by 
IAS 38. 

Developments related to R&D costs 
expensed are confidential, even 
more so for an SME that can only be 
active on one sector. 

12. TREND INFORMATION   

12.1 The most significant recent trends in production, sales and inventory, and costs and 
selling prices since the end of the last financial year to the date of the registration 
document. 

 

For the main trends, it is suggested 
only to indicate the change in turnover 
since the end of the last financial year, 
except in the event of failure of trends 
in terms of other elements such as 
stocks, costs or selling price. 

 



 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

12.2 Information on any known trends, uncertainties, demands, commitments or events 
that are reasonably likely to have a material effect on the issuer's prospects for at 
least the current financial year. 

 

Only to be completed in the event of 
significant impact on the company's 
prospects, in particular the elements 
affecting the sector(s) wherein the 
company operates. 

 

13.   

 

PROFIT FORECASTS OR ESTIMATES 

If an issuer chooses to include a profit forecast or a profit estimate, the registration 
document must contain the information set out in items 13.1 and 13.2:   

13.1 A statement setting out the principal assumptions upon which the issuer has based its 
forecast, or estimate. 

There must be a clear distinction between assumptions about factors which the 
members of the administrative, management or supervisory bodies can influence and 
assumptions about factors which are exclusively outside the influence of the members 
of the administrative, management or supervisory bodies; the assumptions must be 
readily understandable by investors, be specific and precise and not relate to the 
general accuracy of the estimates underlying the forecast. 

 

  

13.2 A report prepared by independent accountants or auditors stating that in the opinion 
of the independent accountants or auditors the forecast or estimate has been 
properly compiled on the basis stated and that the basis of accounting used for the 
profit forecast or estimate is consistent with the accounting policies of the issuer. 

 

Delete the section This obligation is too excessive and 
must be removed for all issuers, and 
especially for small issuers. 

13.3 The profit forecast or estimate must be prepared on a basis comparable with the 
historical financial information. 

  

13.4 If a profit forecast in a prospectus has been published which is still outstanding, then 
provide a statement setting out whether or not that forecast is still correct as at the 
time of the registration document, and an explanation of why such forecast is no 
longer valid if that is the case. 

 

  

14. ADMINISTRATIVE, MANAGEMENT, AND SUPERVISORY BODIES AND SENIOR 
MANAGEMENT 
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

14.1. 

Names, business addresses and functions in the issuer of the following persons and 
an indication of the principal activities performed by them outside that issuer where 
these are significant with respect to that issuer: 

(a) members of the administrative, management or supervisory bodies; 

(b) partners with unlimited liability, in the case of a limited partnership with a share 
capital; 

(c) founders, if the issuer has been established for fewer than five years; 
and 

(d) any senior manager who is relevant to establishing that the issuer has the 
appropriate expertise and experience for the management of the issuer's business. 

The nature of any family relationship between any of those persons. 

In the case of each member of the administrative, management or supervisory bodies 
of the issuer and of each person mentioned in points (b) and (d) of the first 
subparagraph, details of that person's relevant management expertise and experience 
and the following information: 

(a) the names of all companies and partnerships of which such person has been a 
member of the administrative, management or supervisory bodies or partner at any 
time in the previous five years, indicating whether or not the individual is still a 
member of the administrative, management or supervisory bodies or partner. It is not 
necessary to list all the subsidiaries of an issuer of which the person is also a member 
of the administrative, management or supervisory bodies; 

(b) any convictions in relation to fraudulent offences for at least the previous five 
years; 
(c) details of any bankruptcies, receiverships or liquidations with which a person 
described in (a) and (d) of the first subparagraph who was acting in the capacity of 
any of the positions set out in (a) and (d) of the first subparagraph was associated 
for at least the previous five years; 
(d) details of any official public incrimination and/or sanctions of such person by 
statutory or regulatory authorities (including designated professional bodies) and 
whether such person has ever been disqualified by a court from acting as a member 
of the administrative, management or supervisory bodies of an issuer or from acting 
in the management or conduct of the affairs of any issuer for at least the previous 
five years. 
If there is no such information to be disclosed, a statement to that effect is to be 
made. 

 

If the information appears in the 
management report or the report on 
internal auditing and company 
governance, referring specifically to 
these documents is sufficient. 
 
Moreover, the obligation to disclose 
historical information on activities 
carried out, aside from the issuer, by 
those people covered in the 
subsection 14.1 should be limited to a 
description of the situation on the date 
of the document. 

 



 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

  

14.1.  
 

Administrative, management, and supervisory bodies' and senior management 
conflicts of interests 

Potential conflicts of interests between any duties to the issuer, of the persons 
referred to in item 14.1 and their private interests and or other duties must be clearly 
stated. In the event that there are no such conflicts, a statement to that effect must 
be made. 

Any arrangement or understanding with major shareholders, customers, suppliers or 
others, pursuant to which any person referred to in item 14.1 was selected as a 
member of the administrative, management or supervisory bodies or member of 
senior management. 

Details of any restrictions agreed by the persons referred to in item 14.1 on the 
disposal within a certain period of time of their holdings in the issuer's securities. 

  

15. REMUNERATION AND BENEFITS 

In relation to the last full financial year for those persons referred to in points (a) 
and (d) of the first subparagraph of item 14.1:

If the information requested is given in 
the management report, referring 
specifically to this document is 
sufficient. 

 

15.1. The amount of remuneration paid (including any contingent or deferred 
compensation), and benefits in kind granted to such persons by the issuer and its 
subsidiaries for services in all capacities to the issuer and its subsidiaries by any 
person. 

That information must be provided on an individual basis unless individual disclosure 
is not required in the issuer's home country and is not otherwise publicly disclosed by 
the issuer.

  

15.2. The total amounts set aside or accrued by the issuer or its subsidiaries to provide 
pension, retirement or similar benefits. 

  

16. BOARD PRACTICES   

 In relation to the issuer's last completed financial year, and unless otherwise 
specified, with respect to those persons referred to in point (a) of the first 

b h f 14 1

 

16.1. Date of expiration of the current term of office, if applicable, and the period during 
which the person has served in that office. 

If the information appears in the 
management report or the report on 
internal auditing and company 
governance, referring specifically to 
these documents is sufficient. 
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

16.2. Information about members of the administrative, management or supervisory 
bodies' service contracts with the issuer or any of its subsidiaries providing for 
benefits upon termination of employment, or an appropriate negative statement.

 

16.3. Information about the issuer's audit committee and remuneration committee, 
including the names of committee members and a summary of the terms of reference 

d hi h th itt t

  

16.4. A statement as to whether or not the issuer complies with its country's of 
incorporation corporate governance regime(s). In the event that the issuer does not 
comply with such a regime, a statement to that effect must be included together with 
an explanation regarding why the issuer does not comply with such regime. 

  

17. EMPLOYEES   

17.1 Either the number of employees at the end of the period or the average for each 
financial year for the period covered by the historical financial information up to the 
date of the registration document (and changes in such numbers, if material) and, if 
possible and material, a breakdown of persons employed by main category of activity 
and geographic location. If the issuer employs a significant number of temporary 
employees, include disclosure of the number of temporary employees on average 
during the most recent financial year. 

 

The information relative to changes in 
employee numbers and the breakdown
by activity type and by site should only 
be provided if it is significant and 
relevant, taking into account the 
company's specific activity or situation. 
The other information should be 
provided in all cases. 

 
 

17.2. Shareholdings and stock options 

With respect to each person referred to in points (a) and (d) of the first subparagraph 
of item 14.1. provide information as to their share ownership and any options over 
such shares in the issuer as of the most recent practicable date. 

 

The company will be able to provide 
the information relating to stock-
options in the form of summary tables 
included in the AMF recommendation 
of 22 December 2008 regarding the 
remuneration of social representatives.

 

17.3. Description of any arrangements for involving the employees in the capital of the 
issuer. 

  

18. MAJOR SHAREHOLDERS   

18.1. In so far as is known to the issuer, the name of any person other than a member of 
the administrative, management or supervisory bodies who, directly or indirectly, has 
an interest in the issuer's capital or voting rights which is notifiable under the issuer's 
national law, together with the amount of each such person's interest or, if there are 
no such persons, an appropriate negative statement.
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

18.2. Whether the issuer's major shareholders have different voting rights, or an 
appropriate negative statement. 

  

18.3. To the extent known to the issuer, state whether the issuer is directly or indirectly 
owned or controlled and by whom and describe the nature of such control and 
describe the measures in place to ensure that such control is not abused. 

 

  

18.4. A description of any arrangements, known to the issuer, the operation of which may 
at a subsequent date result in a change in control of the issuer. 

  

19. 

 

 

 

 

 

 

 

 

 

 

 

 

 

20. 

 

RELATED PARTY TRANSACTIONS 

Details of related party transactions (which for these purposes are those set out in 
the Standards adopted according to the Regulation (EC) No 1606/2002), that the 
issuer has entered into during the period covered by the historical financial 
information and up to the date of the registration document, must be disclosed in 
accordance with the respective standard adopted according to Regulation (EC) 
No 1606/2002 if applicable. 

If such standards do not apply to the issuer the following information must be 
disclosed: 

(a) the nature and extent of any transactions which are - as a single transaction or in 
their entirety - material to the issuer. Where such related party transactions are not 
concluded at arm's length provide an explanation of why these transactions were not 
concluded at arms length. In the case of outstanding loans including guarantees of 
any kind indicate the amount outstanding; 

(b) the amount or the percentage to which related party transactions form part of the 
turnover of the issuer. 

 
FINANCIAL INFORMATION CONCERNING THE ISSUER'S ASSETS AND LIABILITIES, 
FINANCIAL POSITION AND PROFITS AND LOSSES 
 

Delete the section The information provided in the 
accounts as per IAS 24 is sufficient 
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 Section of the reference document/prospectus 
(EC) Regulation no. 809/2004 

Proposal Justification 

20.1 Historical financial information 
 

Audited historical financial information covering the latest three financial years (or 
such shorter period that the issuer has been in operation), and the audit report in 
respect of each year. Such financial information must be prepared according to 
Regulation (EC) No 1606/2002, or if not applicable to a Member State national 
accounting standards for issuers from the Community. For third country issuers, such 
financial information must be prepared according to the international accounting 
standards adopted pursuant to the procedure of Article 3 of Regulation (EC) 
No 1606/2002 or to a third country's national accounting standards equivalent to 
these standards. If such financial information is not equivalent to these standards, it 
must be presented in the form of restated financial statements. 

The last two years audited historical financial information must be presented and 
prepared in a form consistent with that which will be adopted in the issuer's next 
published annual financial statements having regard to accounting standards and 
policies and legislation applicable to such annual financial statements. 

If the issuer has been operating in its current sphere of economic activity for less 
than one year, the audited historical financial information covering that period must 
be prepared in accordance with the standards applicable to annual financial 
statements under the Regulation (EC) No 1606/2002, or if not applicable to a Member 
State national accounting standards where the issuer is an issuer from the 
Community. For third country issuers, the historical financial information must be 
prepared according to the international accounting standards adopted pursuant to the 
procedure of Article 3 of Regulation (EC) No 1606/2002 or to a third country's 
national accounting standards equivalent to these standards. This historical financial 
information must be audited. 

If the audited financial information is prepared according to national accounting 
standards, the financial information required under this heading must include at least: 

 
a) ) balance sheet; 

b) income statement; 
 

c) a statement showing either all changes in equity or changes in equity other than those 
arising from capital transactions with owners and distributions to owners; 

 
d) cash flow statement; 
e) accounting policies and explanatory notes. 
 

The historical annual financial information must be independently audited or reported on as to 
whether or not, for the purposes of the registration document, it gives a true and fair view, in 
accordance with auditing standards applicable in a Member State or an equivalent standard. 

This information only concerns the 
consolidated accounts (unless there 
aren't any, in which case the social 
accounts will be used). 
 
Using IFRS standards remains a very 
restrictive requirement for companies, 
it would be useful to consider allowing 
small issuers to use the IFRS for 
SMEs should they wish to 
 

 



 Section of the reference document/prospectus 
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Proposal Justification 

 
 
 
 
 
 
 
 
20.2 

 

The historical annual financial information must be independently audited or reported 
on as to whether or not, for the purposes of the registration document, it gives a true 
and fair view, in accordance with auditing standards applicable in a Member State or 
an equivalent standard. 

 
 

Pro forma financial information 
In the case of a significant gross change, a description of how the transaction might 
have affected the assets and liabilities and earnings of the issuer, had the transaction 
been undertaken at the commencement of the period being reported on or at the date 
reported.. 
This requirement will normally be satisfied by the inclusion of pro forma financial 
information. 
This pro forma financial information is to be presented as set out in Annex II and must 
include the information indicated therein. 
Pro forma financial information must be accompanied by a report prepared by 
independent accountants or auditors. 

 
 
 
 
 
 
 
 
 
Removal of the audit report on pro 
forma financial information  
 

 
 
 
 
 
 
 
 
 
This obligation is too excessive and 
expensive for small companies 

20.3. 
Financial statements 
If the issuer prepares both own and consolidated annual financial statements, include at 
least the consolidated annual financial statements in the registration document. 

  

20.4. Auditing of historical annual financial information   

20.4.1. 

A statement that the historical financial information has been audited. If audit reports on 
the historical financial information have been refused by the statutory auditors or if they 
contain qualifications or disclaimers, such refusal or such qualifications or disclaimers 
must be reproduced in full and the reasons given. 

  

20.4.2. 
Indication of other information in the registration document which has been audited by 
the auditors. 

  

20.4.3. Where financial data in the registration document is not extracted from the issuer's 
audited financial statements state the source of the data and state that the data is 
unaudited. 

  

20.5. Age of latest financial information   
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20.5.1. 

The last year of audited financial information may not be older than one of the following: 
 

a) 18 months from the date of the registration document if the issuer includes audited 
interim financial statements in the registration document; 

 
(b) 15 months from the date of the registration document if the issuer includes 
unaudited interim financial statements in the registration document. 

  

20.6. Interim and other financial information   

20.6.1. 
If the issuer has published quarterly or half yearly financial information since the date of 
its last audited financial statements, these must be included in the registration 
document. If the quarterly or half yearly financial information has been reviewed or 
audited, the audit or review report must also be included. If the quarterly or half yearly 
financial information is unaudited or has not been reviewed state that fact. 

  

20.6.2. If the registration document is dated more than nine months after the end of the last 
audited financial year, it must contain interim financial information, which may be 
unaudited (in which case that fact must be stated) covering at least the first six months 
of the financial year. 

 
The interim financial information must include comparative statements for the same 
period in the prior financial year, except that the requirement for comparative balance 
sheet information may be satisfied by presenting the years end balance sheet. 

  

20.7. 
 

Dividend policy 
A description of the issuer's policy on dividend distributions and any restrictions thereon. 

  

20.7.1. 

 
The amount of the dividend per share for each financial year for the period covered by 
the historical financial information adjusted, where the number of shares in the issuer 
has changed, to make it comparable. 

  

20.8 

Legal and arbitration proceedings 
Information on any governmental, legal or arbitration proceedings (including any such 
proceedings which are pending or threatened of which the issuer is aware), during a 
period covering at least the previous 12 months which may have, or have had in the 
recent past significant effects on the issuer and/or group's financial position or 
profitability, or provide an appropriate negative statement. 

Delete the section The information should be given in 
the risk factor section 
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20.9 

Significant change in the issuer's financial or trading position 
A description of any significant change in the financial or trading position of the group 
which has occurred since the end of the last financial period for which either audited 
financial information or interim financial information have been published, or provide an 
appropriate negative statement. 

Delete the section The information should be given in 
the risk factor section 

21. ADDITIONAL INFORMATION   

21.1. 
Share capital 
The following information as of the date of the most recent balance sheet included in the 
historical financial information: 

  

21.1.1. The amount of issued capital, and for each class of share capital: 
 

a) the number of shares authorised; 
 

b) the number of shares issued and fully paid and issued but not fully paid; 
 

c) the par value per share, or that the shares have no par value 
 
and  

 
d) a reconciliation of the number of shares outstanding at the beginning and end of the 
year. If more than 10 % of capital has been paid for with assets other than cash within 
the period covered by the historical financial information, state that fact. 

  

21.1.2. If there are shares not representing capital, state the number and main characteristics of 
such shares. 

  

21.1.3. The number, book value and face value of shares in the issuer held by or on behalf of 
the issuer itself or by subsidiaries of the issuer.; 

  

21.1.4. The amount of any convertible securities, exchangeable securities or securities with 
warrants, with an indication of the conditions governing and the procedures for 
conversion, exchange or subscription; 

  

21.1.5. Information about and terms of any acquisition rights and or obligations over authorised 
but unissued capital or an undertaking to increase the capital; 
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21.1.6. 
Information about any capital of any member of the group which is under option or 
agreed conditionally or unconditionally to be put under option and details of such options 
including those persons to whom such options relate.; 

  

21.1.7. A history of share capital, highlighting information about any changes, for the period 
covered by the historical financial information.. 

Introduce a threshold of materiality for 
the changes. In the absence of 
significant change, referral to the 
statement of changes in equity in the 
consolidated accounts should be 
sufficient. 

In the event of tangible change, 
indicate, if applicable, for the period 
covered by the historical financial 
information: 

- events that generate a change in 
issued share capital and/or in the 
number of share categories that 
constitute this, and a description of 
changes to voting rights related to the 
diverse share categories during this 
period, 

- information on price and significant 
items such as the tranches of any 
given issue, including details of the 
price if it was paid in a form other than 
cash (including an indication of the 
discount, conditions and special 
payments), 

- the reason for any reduction of the 
capital amount and the proportion by 
which it was reduced. 

 

21.2. Memorandum and Articles of Association   

21.2.1 A description of the issuer's objects and purposes and where they can be found in the 
memorandum and articles of association.. 
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21.2.2. 
A summary of any provisions of the issuer's articles of association, statutes, charter or 
bylaws with respect to the members of the administrative, management and supervisory 
bodies. 

  

21.2.3. 
A description of the rights, preferences and restrictions attaching to each class of the 
existing shares. 

It is requested to indicate here any 
information relating to double or 
multiple voting rights or to any 
limitation in voting rights, especially the 
date of the assembly authorising them, 
the terms (in particular the ceiling 
threshold), the conditions provided for 
benefiting from them (shareholding 
conditions and duration, for example), 
the conditions for withdrawal or 
transfer, the applicable statutory 
measures. 
Furthermore, it is particularly important 
to indicate the information relating to 
dividend rights (beneficiaries, duration 
of requirement) and to liquidation 
surplus, purchasing conditions, 
reserves or provisions for the sinking 
fund and the possible obligation for the 
company to carry out market calls. 

It is useful to give details of the 
information expected in this section 

21.2.4. 
A description of what action is necessary to change the rights of holders of the shares, 
indicating where the conditions are more significant than is required by law. 

This information should only be 
necessary where the conditions differ 
from national rules of law 

 

21.2.5. 
A description of the conditions governing the manner in which annual general meetings 
and extraordinary general meetings of shareholders are called including the conditions of 
admission. 

  

21.2.6. 

A brief description of any provision of the issuer's articles of association, statutes, charter 
or bylaws that would have an effect of delaying, deferring or preventing a change in 
control of the issuer.. 

  

21.2.7. 
An indication of the articles of association, statutes, charter or bylaw provisions, if any, 
governing the ownership threshold above which shareholder ownership must be 
disclosed. 
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21.2.8. 
A description of the conditions imposed by the memorandum and articles of association 
statutes, charter or bylaw governing changes in the capital, where such conditions are 
more stringent than is required by law. 

  

22 

MATERIAL CONTRACTS 
A summary of each material contract, other than contracts entered into in the ordinary 
course of business, to which the issuer or any member of the group is a party, for the 
two years immediately preceding publication of the registration document. 
A summary of any other contract (not being a contract entered into in the ordinary 
course of business) entered into by any member of the group which contains any 
provision under which any member of the group has any obligation or entitlement which 
is material to the group as at the date of the registration document. 

Delete the section If this information is important, it will 
be included in the risk factor 
section. Moreover, this information 
is very sensitive, especially for the 
small issuers. 

23 
THIRD PARTY INFORMATION AND STATEMENT BY EXPERTS AND DECLARATIONS OF 
ANY INTEREST 

  

23.1 Where a statement or report attributed to a person as an expert is included in the 
registration document, provide such person's name, business address, qualifications and 
material interest if any in the issuer. If the report has been produced at the issuer's 
request a statement to the effect that such statement or report is included, in the form 
and context in which it is included, with the consent of the person who has authorised 
the contents of that part of the registration document. 

To determine if an expert has an 
interest in the company, it is useful to 
take into account the issuer's 
securities held by this person, their 
previous employment or remuneration, 
participation in a system guiding the 
issuer and any links with the 
intermediary in terms of financial 
operations or listing of the issuer's 
securities. 

 

23.2 

Where information has been sourced from a third party, provide a confirmation that this 
information has been accurately reproduced and that as far as the issuer is aware and is 
able to ascertain from information published by that third party, no facts have been 
omitted which would render the reproduced information inaccurate or misleading. In 
addition, identify the source(s) of the information. 

  

24. 

DOCUMENTS ON DISPLAY 
 
A statement that for the life of the registration document the following documents (or 
copies thereof), where applicable, may be inspected: 

 
a) the memorandum and articles of association of the issuer; 

 
b) all reports, letters, and other documents, historical financial information, valuations 
and statements prepared by any expert at the issuer's request any part of which is 
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included or referred to in the registration document; 

c) the historical financial information of the issuer or, in the case of a group, the 
historical financial information for the issuer and its subsidiary undertakings for each of 
the two financial years preceding the publication of the registration document. 

An indication of where the documents on display may be inspected, by physical or 
electronic means. 

25. 

INFORMATION ON HOLDINGS 

Information relating to the undertakings in which the issuer holds a proportion of the 
capital likely to have a significant effect on the assessment of its own assets and 
liabilities, financial position or profits and losses. 
. 

Delete the section The information is given in the 
financial statement 
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