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General comments to CESR's proposal DK - 1256 Kgbenhavn K

It is our opinion, as rightly stated in the CESR consultation paper that short

selling has several positive consequences and contributes to a more efficient Contact phone

market. Through short selling market participants can hedge their risks and +45 3370 1065

more easily correct the price of overvalued stocks. This provides added li- mail@finansraadet.dk

quidity to the market, which in turn lowers the transaction cost by reducing www.finansraadet.dk

the bid offer spread.

The association does however acknowledge that short selling also can be

used in an abusive manner where it is employed in conjunction with rumors

in the market or at a very large scale with the goal of manipulating the price File no. 613/03

of a stock. Doc. no. 233578-v2

At CESR's open hearing in Paris on 9 October it was mentioned that the pur-
pose of the proposed Pan-European short selling disclosure regime de-
scribed in a metaphor is to slow down the short selling train, thereby reduc-
ing the risk of short selling being used in an abuse manner. The fact that
CESR in the consultation paper has chosen to base its proposal on this rea-
soning is in our view unfortunate, since short selling is not a trade type that
the authorities should try to reduce.

Any upcoming regulation on short selling should focus on eliminating poten-
tial market abuse. Proposals carrying this objective could naturally have
consequences for short selling in general and should then only be proposed
and introduced when the benefits towards eliminating market abuse more
than offset the negative effects on short selling as a trade type. This ap-
proach differs from the one chosen by CESR. In this light, it would have
been positive if CESR - based on the premise of eliminating market abuse
by short selling instead of trying to reduce the extent of short selling - in
this consultation paper had considered and discussed alternatives to a dis-
closure regime. That being said the Nordic Securities Association do con-
sider enhanced transparency to be one viable method of eliminating the
situations where short selling is used in an abusive manner; however there
might be better alternatives.
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Finally it is worth noting that a short selling disclosure regime, as proposed
by CESR, would entail significant compliance costs for market participants
and would de facto increase the costs of securities trading. It is difficult to
assess how the costs would be divided between one-off and ongoing costs
since market participants might choose different approaches. Nevertheless,
it is certain to say that low thresholds and requirements of individual public
disclosure will increase compliance costs significantly — especially the ongo-
ing costs. We therefore encourage CESR to undertake a more thorough cost
benefit analysis where extra costs and added benefits of each part of the
regime are evaluated independently. We firmly believe that such an exercise
would show that some of the initiatives proposed by CESR would not be
beneficial.

With this in mind we present our comments to the content of the consulta-
tion paper.

Specific comments to CESR's proposal

The Nordic Securities Association does agree that any new short selling
regulation to the widest extent possible should be harmonized internation-
ally and in the EEA especially. Furthermore, short selling regulation should
apply to all market participants in the same manner, so not to distort the
level playing field and provide certain participants with a competitive advan-
tage. To achieve this type of harmonization it is crucial that any obligations
imposed will be enforceable in practice on all participants and investors re-
gardless from where they are operating. Before implementing any disclosure
regime, CESR should therefore consider how compliance is ensured.

Q1 - Do you agree that enhanced transparency of short selling should be
pursued?

As stated above, enhanced transparency can be a viable way to eliminate
situations where short selling is used in an abusive manner. There are,
however, certain disadvantages to the market participants who either di-
rectly or indirectly will have to provide information for this enhanced trans-
parency and this will raise the costs of securities trading.

Q2 - Do you agree with CESR's analysis of the pros and cons of flagging
short sales versus short position reporting?

Yes. When looking at how complicated it would be to introduce flagging of
short sales and the degree of added transparency this will provide to the
market compared to the short position reporting, we believe the latter is the
better of the two alternatives proposed by CESR.

Q3 - Do you agree that, on balance, transparency is better achieved
through a short position disclosure regime rather than through a 'flagging’
requirement?

CESR assumes correctly that a short position disclosure regime will enhance
transparency far better than flagging, but thereby not said that in order to
prevent abusive short selling transparency is the best solution.
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Q5 - Do you agree with the two tier disclosure model CESR is proposing? If
you do not support this model, please explain why you do not and what al-
ternative(s) you would suggest. For example, should regulators be required
to make some form of anonymised public disclosure based on the informa-
tion they receive as a result of the first trigger threshold (these disclosures
would be in addition to public disclosures of individual short positions at the
higher threshold)?

We have no reason to question CESR's analysis that regulators would bene-
fit from private disclosure. However, should further disclosure be warranted,
we would not support the public disclosure concept such as it is defined in
the two tier disclosure model.

The purpose of providing the market with enhanced transparency on short
positions must be to eliminate price manipulation through short selling. En-
hanced transparency will enable the market to use information about short
selling when pricing shares. The market will thereby be able to take into
consideration the scale of the short positions and the likelihood that the
price will rise when these short positions will be closed out. This will most
likely reduce the possibilities of using short selling to drive down the price
significantly, since investors and funds will utilize the enhanced transpar-
ency when defining their stop loss policies, so as not to sell out of a single
stock if within reason the recent price fall can be attributed to an increase in
the short positions in that stock. In order to accomplish this, the market
only needs to know the aggregate of short positions in the individual stocks.
As a result, public disclosure should be limited to publication of the aggre-
gated short positions which the regulators would be able to compile based
on the information received from the private disclosures.

Publication of non-anonymous short positions - either in addition to publica-
tion of the aggregated short positions or instead of — could have significant
harmful effects on short selling and the markets in general without provid-
ing any additional upside that could not have been achieved by disclosure of
the aggregated short positions. Besides the concerns described by CESR in
the consultation paper about the short squeezes and herding behavior, it
should also be mentioned that - especially with the low thresholds proposed
by CESR - a short position requiring disclosure could be established e.g. as
a result of hedging and not an intentional valuation of the share as being
overpriced. However, public disclosure would not provide this detailed in-
formation to the market but only inform the market that the investor or
fund has increased its short position in the share. Public disclosure as pro-
posed by CESR therefore entails a risk of the market reacting on information
in a way that increases market volatility.

Q6 - Do you agree that uniform pan-European disclosure thresholds should
be set for both public and private disclosure? If not, what alternatives would
you suggest and why?

There might be different sensitiveness regarding disclosure of short selling
for different markets. Smaller markets and more illiquid financial instru-
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ments (shares) could be more sensitive to disclosures than others as well as
smaller companies, companies with smaller turnover and less fragmented
ownership of the share capital. We therefore propose that CESR take the
initiative and investigate whether there should be different thresholds for
different markets, along with differences in size of companies and turnover.

As part of the study it would be beneficial if CESR examine whether or not
the burden of higher costs related to differentiated thresholds to some ex-
tent could be mitigated if the higher thresholds were a multiple of a com-
mon denominator that coincides with the thresholds applied in the large
most liquid European markets, with the largest companies and the highest
turnover. This kind of interaction will allow market participants active in dif-
ferent markets provided that the markets participants have the option to
disclose at lower thresholds, to set up a system disclosing short positions
whenever the common denominator threshold is reached.

Q7 - Do you agree with the thresholds for public and private disclosure pro-
posed by CESR? If not what alternatives would you suggest and why?

The disclosure thresholds proposed by CESR is considerably lower than en-
visioned by the Nordic Securities Association. 0.1% of the share capital in
some of the smaller companies e.g. listed on the Nordic markets would very
easily be reached and as a result the disclosures could cause in a lot of
noise in the market.

Q15 - Do you agree, as a matter of principle, that market makers should be
exempt from disclosure obligations in respect of their market making activi-
ties?

Q16 - If so, should they be exempt from disclosure to the regulator?

As pointed out by CESR market making plays an important role through
providing liquidity to the market and as such market-making should be ex-
empt from both the private and any public disclosure obligation to ensure
that these activities is not unduly restricted.

Should the above comments or specific answers require further elaboration,
the association will be at CESR's disposal and you should feel free to contact

Mick Thimm Sayed.

Yours sincerely

Mick Thimm Sayed Per Broch Mathisen
Direct +45 3370 1074 Direct +47 2200 7411
mts@dbmf.dk per.broch.mathisen@nfmf.no
Vigg Troedsson Vesa Sainio

Direct +46 8 562 607 02 Direct +358 20 793 4208

vigg@fondhandlarna.se vesa.sainio@fkl. fi
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