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The ZKA welcomes the opportunity to actively contribute to CESR’s Call for Evidence on possi-

ble implementing measures concerning the future UCITS Directive and focuses its response on the 

following questions: 

Detailed questions 

I. Scope of the Commission's implementing powers (Articles 23(6) and 33 (6)) 

"5. The Commission may adopt implementing measures on the measures to be taken by 

a depositary in order to fulfil its duties regarding a UCITS managed by a management 

company situated in another Member State, including the particulars that need to be 

included in the standard agreements to be used by the depositary and the management 

company as referred to in paragraph 4. 

…" 

II. Questions 

1. CESR is requested to advise the Commission on the specific conditions that a deposi-
tary must meet to fulfil its duties regarding a UCITS managed by a management com-
pany situated in another country.  
2. CESR is requested to advise the Commission on standard arrangements between the 
depositary and management company and identify the particulars of the agreement be-
tween them that are required under Articles 23(6) and 33(6) and the regulation of the 
flow of information deemed necessary to allow the depositary to discharge its duties.  
3. CESR is invited to consider the need to regulate through level 2 measures the law 
applicable to the agreement in order to remove legal uncertainty (whether the agreement 
should be governed by law of UCITS home Member State, management company home 
Member State or of any other Member State).  

ad 1) The ZKA points to the fact that Art. 22 number 3 UCITS-Directive finally enumerates the 

tasks of the depositary even in the case of cross border business with a management company situ-

ated in another member state using the management passport and that in general no specific condi-

tions for the business of depositaries are to be thought of in this situation. Otherwise the level play-

ing field for depositaries could be distorted.  We do not see any particulars to be regulated through 

implementing measures. 

In 2008 CESR advised the Commission on its concept of the “local point of contact in case of 

common funds”1. The concept foresees several tasks to be fulfilled by the depositary in addition to 

the general functions of the depositary. In case of a refreshed importance of the concept of the de-

positary as the local point of contact for the clients of the cross border located investment company 

as well as the authorities, the ZKA criticizes the concept if it is meant to be obligatory for deposi-

taries in case of cross border business with investment management companies using the fund 

1 CESR/08-867, CESR’s advice to the European Commission on the UCITS Management Company Passport, October 2008, p.9, Box 3.  
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management passport. We like to point to the freedom of choice of the cross border service level 

agreement between the management company and the depositary which means that some of the 

above mentioned points could be but not should be part of the duties of the depositary in the home 

country of the respective fund. To take one example of CESR’s concept, namely the smoothening 

of the cooperation with the authorities cross border as an obligation for the depositary, we would 

like to highlight that this is pointing in our eyes into the wrong direction because the direct ex-

change and coordination of information between the relevant authorities should be preferable to the 

indirect communication with both authorities through the intermediary as an interface.  

ad 2)  The “written agreement” which Art. 33 number 5 UCITS directive is demanding could be 

part of the service level agreement of an investment management company in Member State X 

using the management passport and the depositary in Member State Y. In our opinion, CESR 

should not generally define elements of or the whole of the service level agreement because this is 

up to the contract partners to decide. In any case the advice of CESR given to the Commission 

should be restricted to the possible addendum to the normal service level agreement (i. e. the one 

without management passport of the investment management company) in case of cross border 

business on the grounds of the management passport. But even in this case, the ZKA is of the opin-

ion that, as explained above, no additional obligations should be created so that in fact the CESR 

advice could relate to value added services of the depositary for the management company in the 

context of the management passport. Here for example potential conflicts of interests could be 

relevant possibly calling for special advice.   

More specifically on the written agreement to be signed between the depositary and the manage-

ment company to define the flow of information necessary for the depositary to perform its func-

tion, it is essential that both the depositary and the management company, and not only the deposi-

tary, are in charge of producing the corresponding document. The management company should 

also be responsible for the definition of this information as it is directly implied in the application 

of  the corresponding provisions. 

ad 3)  This task of CESR might be closely related to the mapping exercise CESR is currently ful-

filling for the European Commission on the regulation of the depositaries in the different Member 

States because of possibly deviating regulations regarding the flow of information between the 

regulated firms and the authorities.  

Regarding this mapping exercise, the ZKA asks for a public consultation or at least public commu-

nication of CESR on the roadmap before it will be delivered to the Commission so that a chance to 
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comment on the results will be given. CESR chose the same procedure with regard to the mapping 

exercise on clearing and settlement at the end of the last year2.

However, the response to the above raised question of the European Commission will be rather the 
need for an improved cooperation between the authorities of the Member States instead of a 
patchwork of responsibilities of authorities.

As regards the agreement between the depositary and the Management Company in case of cross 

border management of the fund we propose the following. As the objective of this agreement is to 

allow the depositary to perform its duties in accordance with the fund’s domicile rules, we estimate 

that the regulation of the fund should be applied to define its content. This principle should also 

prevent legal fragmentation that still prevails between the different Member States and conse-

quently should contribute to eliminating arbitrage opportunities. 

2 See CESR 08-870, Preliminary draft technical advice by CESR in response to the mandate from the European Commission on access & interop-
erability arrangements, December 2008. 
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Content and presentation of KII (Article 78(7))  

1. What is the KII to contain and how should this be harmonised at level 2? How should 

level 2 measures fulfil the requirements of the UCITS IV Directive to specify the content and 

form of KII in a detailed and exhaustive manner such that the document is sufficient for in-

vestors to make informed decisions about planned investments? This should be taken to in-

clude the methodologies CESR considers necessary for delivering the information disclo-

sures CESR proposes for the KII (e.g. the methodologies for risk, performance and charges 

disclosures). CESR should be clear as to the requisite degree of harmonisation it considers 

necessary for these supporting methodologies.  

2. What sort of cross-references to other documents or "signposts" might be permitted, 

apart from those which are directly referred to in the Directive, given that Article 78 states 

that "These essential elements shall be understandable by investor without any reference to 

other documents"?  

3. To what extent and in what way should level 2 measures harmonise the detailed presenta-

tion of key investor information (such as the layout of the document, its length, headings to 

be used for sections, etc.)? (Detailed supporting material should be provided relevant to the 

approach proposed; for instance if CESR considers templates should be used in the imple-

menting measures to harmonise presentation of the KII, then CESR should provide such 

templates as it thinks necessary in its advice). What supporting work does CESR consider 

necessary at level 3? How should the measures at level 2 balance the flexibility necessary 

for allowing the KII to effectively cover the specific characteristics of particular funds or 

groups of funds, with the necessary harmonisation of the document?  

4. How should the KII reflect all the characteristics of the special cases outlined under Arti-

cle 78(7)(b) that are relevant for the retail investor making an investment decision, for in-

stance the characteristics of master feeder structures? 

From a depositary point of view, we consider that CESR should clarify the role of the depositary 

regarding the KII. As the management company will be responsible for the production of the KII 

and for the information contained in all sections, the depositary should not have to re-validate this 

information. Such a process would be very time-consuming and costly for the depositary, so for the 

final investor at the end. 

In this respect we recommend that the depositary only controls that the management company has 

effectively produced the KII with the appropriate format (i.e. a two-page document with all the 

sections mentioned in the UCITS Directive) and that this document has been transmitted to the 

competent authorities for approval of the UCITS fund. 
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We have no specific comments on the detailed content of the KII and the way to fulfil each section, 

except that this content should be harmonised as much as possible to avoid some fragmentation at 

the local level. The objective is not to repeat the situation encountered with the simplified prospec-

tus which resulted in the emergence of specific country formats not adapted to promote the com-

paribility between all UCITS funds. 

Furthermore, we suggest to include in the KII some information about when and to whom a global 

sub-delegation may have been given by the management company. This would allow to provide 

some transparency to investors on the way the UCITS fund is managed. This information could be 

included in the section referring to identification of the UCITS fund. 

Finally we consider that a further sentence should be added in this section to clearly specify to in-

vestors that rules and regulations of the country where the fund is distributed will apply for all as-

pects related to the marketing of the fund. The KII should also indicate where these rules and regu-

lations are available for having access to the corresponding information. 
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Detailed questions 

I. Scope of the Commission's implementing powers (Article 61(3)) 

"'The Commission may adopt implementing measures specifying: 

(a) the particulars that need to be included in the agreement referred to in paragraph 1. 

…" 

II. Questions 

1. CESR is invited to advise the Commission:  
a) on the useful and indispensable elements to be covered by the agreement between the 
depositaries of the feeder and the master UCITS and, if appropriate, the way they should 
be stipulated in order to satisfy the requirements under Article 61(1),  
b) on a need to take account of specific circumstances (e.g. whether the depositaries of 
the feeder and the master UCITS are established in the same or in different Member 
States).  
2. CESR is encouraged to provide the Commission with a draft model agreement.  
3. Article 61(1) does not lay down whether and how the depositaries of the master and 
the feeder UCITS may choose the applicable law for the agreement. Given that the 
competent authorities of the feeder UCITS have to check the agreement, CESR is in-
vited to reflect on any restrictions regarding the choice of the applicable law.  

Ad 1-2) We like to point to the freedom of choice of the cross border service level agreement be-

tween the management company and depositary which means that some of the above mentioned 

points could be but not should be part of the duties of the depositary in the home country of the 

respective fund. It is not up to CESR to draft model agreements, but to the contract partners. 

Ad 3) At this stage the roles and responsibilities of depositaries will remain different from one 

Member State to another (See our answer to question 3 above). Under these conditions the agree-

ment to be set up between depositaries should remain flexible enough to compensate for the lack of 

harmonisation between the different legislative frameworks. 

When required the depositaries should have the possibility to define on a bilateral basis the most 

appropriate way to cover their respective duties. 

As mentioned in Article 60.1., the feeder fund or when applicable, the management company of 

the feeder fund will be in charge of communicating to the depositary of the feeder fund any infor-

mation about the master fund and required for the completion of the duties of the depositary of the 

feeder fund. In these conditions the elements contained in the agreement between depositaries 

should states this principle and not create any unjustified obligations for depositaries of both funds. 

In any case depositaries should not have to comply with obligations which are not part of their leg-

islation. 



- 8 - 

Regarding the issue of the applicable law for this agreement we consider that the choice of the ap-

plicable law shall not prevent the depositaries of the feeders to manage every control their own 

regulation requests in case of such event. 
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Detailed questions 

I. Scope of the Commission's implementing powers (Article 61(3)) 

"3. The Commission may adopt implementing measures further specifying the following: 

(b) the types of irregularities referred to in paragraph 2 which are deemed to have a 

negative impact on the feeder UCITS. 

…)." 

II. Questions 

1. When carrying out its tasks, the depositary of the master UCITS may not only detect 
irregularities in the master UCITS' business that are directly related to the afore-
mentioned tasks of the depositary (e.g. detect that the valuation is not in line with the 
law or fund rules), but by chance the depositary may become aware of other irregulari-

ties in the course of carrying out its tasks.
23

CESR is invited to advise the Commission on whether also those irregularities that the 
depositary detected in the course of carrying out its tasks should be relevant in this con-
text.  
2. CESR is invited to provide the Commission with a list of irregularities the depositary 
of a UCITS may detect and to categorize these irregularities.  

Ad 1-2) In such conditions only the depositary of the master fund should report to its home state 

regulator, the feeder fund, the management company of the feeder fund and the depositary of the 

feeder fund. 

We consider that such information should only be limited to irregularities on the NAV calculation 

with a potential significant impact on the valuation of the feeder fund. 
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Detailed questions 

I. Scope of the Commission's implementing powers (Article 64(4)) 

" The Commission may adopt implementing measures specifying: 

(b) if the feeder UCITS transfers all or parts of its assets to the master UCITS in ex-

change for units, the procedure for valuing and auditing such a contribution in kind 

and the role of the depositary of the feeder UCITS in this process.
…" 

II. Questions 

CESR is invited to advise the Commission on the elements of the procedure for valu-
ing and auditing a contribution in kind while reflecting, in particular, on the following  
elements:  
a) similarities between a merger and a contribution in kind which may justify model-
ling the procedures for a contribution in kind on Article 42,  
b) role for the depositaries of the feeder and the master UCITS in a contribution of 
kind,
c) the date for valuing the assets and liabilities of the feeder and the master UCITS and 
for calculating the exchange ratio,  

d) the effective date for the contribution in kind.

Ad a-d) We like to point to the freedom of choice of the cross border service level agreement be-

tween the management company and depositary which means that some of the above mentioned 

points could be but not should be part of the duties of the depositary in the home country of the 

respective fund. 


